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REPORT AND ORDER IN WC DOCKET NO. 03-228 
MEMORANDUM OPINION AND ORDER IN CC DOCKET NOS. 96-149,98-141,01-337 

Adopted: March 11,2004 Released: March 17,2004 

By the Commission: Chainnan Powell, and Commissioner A h t h y  issuing separate 
statements; Commissioners Copps and Adelstein concurring and issuing separate statements. 

I. INTRODUCTION 

1. On November 4,2003, we released a Notice of Proposed RU1-g’ to re- 
examine our rules implementing the “operate independently” requirernent-ofsection 272@)(1) of 

See Section 272(b)(l}’s ‘‘Opeme Independently” Requuemenrfm Section 272 Afi l tutq  WC Docket No 03- 
228, Notice of Proposed Rulemakmg, IS FCC Rcd 23538 (2003) (Nowe) Comments were filed on December 10, 
2003 by Ammcatd Corporabon (Amcricatcl), AT&T Corp. (AT&T), BellSouth Corporation (BellSouth), Qwcst 
Services Corp. (Qwest), SBC Communications Inc. (SBC), Sprint Corporation (Sprint), United States Telecom 
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the Communications Act of 1934, as amended (the Act).’ In &IS Order, w e  conclude, based on 
the reexamiaatlon of ouf rules, that the prohibition against sharing by BOCs and their section 272 
affiliates of operating, installation, and maintenance (OI&M) functions is not a necessary 
component of the statutory requirement to “operate independently” and is an overbroad means of 
preventing cost misallocation or discrimination by Bel1 operating companies (BOCs) against 
di i I ia ted  rivals.’ We further conclude that we should retain the prohibition against joint 
ownership by BOCs and their section 272 affiliates of Switching and transmission facilities, or 
the land and buildings on whch such facilities are located: In addition, because of our actions in 
this Order, we dismiss as moot petitions filed by SBC and BellSouth, pursuant to section 10 of 
the Act, seeking forbearance fkom the OI&M sharing prohibition. Finally, we grant SBC’s 
request far modification of the SBC/Amerifech Merger &de$ conditions related to OUkM 
services to the extent that these merger conditions are incorporated into the conditions of the SBC 
Advunced Services Forbemance Order! 

II. BACKGROUND 

A. Sections 271 and 272 

2. Sections 271 and 272 of the Act, which were added by the Telecommunications 
Act of 1996 (1 996 Act), establish a comprehensive hmcwork governing BOC provision of 
“interLATA service,’” Pursuant to section 271, neither a BOC nor a BOC affiliate may provide 
in-region, interLATA service prior ta receiving section 271(d) authorization from the 

Association (USTA), Venzon Telephone and Lmg Distance Companies (VeriaOn), and WmldCom, Inc. d/Wa MCI 
(MCI). Reply comments were filed on December 22,2003 by AT&T, BellSouih, MCI, west, SBC, SpMt, and 
Verizon. See Pleading %le Establcshed fw Cornmen& on Sectzon 272(b)(l)‘s “ ~ p w a t e  Independendy” 
Requirement for Seclron 272 Aflii~ies, WC Docket No. 03-228, Public Notice, 18 FCC Rcd 24373 (2003). 
2 47 U.S.C. 8 272@)(1) 

01&M functions with the BOC ctr another BOC affiliate. 47 C.F.R 5 53.203(a)(2)-(3). 
Sections 53.203(~)(2)-(3) of the Commission’s rules prohibit a BOC’s section 272 affillate h m  shariag 

47 C.F.R 8 53303(aX1). 

Applications of Ammtech C o p ,  Tranrferor, and SBC Communmtmm Im , Tramfern, For Consent to 

3 

I 

5 

Traw$kr Control ofcorporatrom Hdding Cornmissio~ hcenses and LIW Pur@ to *tition0 234 and 310(6) of 
the Communications Act and Parts 5,22, 24.25, 63, 90, 95 and 101 of the Commrssion ’s Rules, CC Docket No. 98- 
14 1, Memorandum Opinion and Order, 1 4 FCC Rcd 147 1 2 ( 1999) (SWAmeritech Merger Or&), vacated in part 
sub nom , Assh of CommwrIcationr Enters Y FCC, 235 F.3d 662 (D C. Ch. 2001) (ASCENTv FCQ. 
6 

Docket No. 01-337, Mernomdum Opinion and Order, 17 FCC Rcd 27000 (2002) (flBCArivanceclSewices 
Forbemuwe Or&). 

local access and transport area and a pomt located outside such area.” 47 U.S C 6 153(2 1). “Telecommunications’y 
is defined as ‘%e trandssion, between or among pomts specified by the user, of -on d t h c  user’s choosing, 
wilhout c h g e  in the form or COntent of the mfomdw as sent and received.” 47 U.S.C. 5 153(43). 

Review of Kegulutmy Requirements fur incumbent Broadband Tekomrnunicatiom Smvim, CC 

The term “interLATA service” is defined in the Act as ‘Wecommunications between a point located in n 7 

2 
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Commission8 Section 272 requires BOCs, once authorized to provide in-region, kterLATA 
services in a state under section 271, to provide those services through B separate affiliate until 
the section 272 separate affiliate requirement sunsets for that particular state.g In addition, 
section 272 imposes structural and transactional requirements on section 272 separate afZdiates, 
including the requirement to “operate independently” h m  the BOC.’’ 

B. The Non-Accounting Safeguards Orders 

3. Section 272@)(1) directs that the separate affiliate required pursuant to section 
272(a) “shall operate independently from the @30C].”” The Commission adopted rules to 
implement the “operate independently” requirement that prohibit a BOC and its section 272 
affiliate from ( I )  jointly owning switching and tranSmission facilities or the land and buildings 
on which such facilities are located;1z and (2) providing OI&M serYices associated with each 
other’s fa~i1ities.I~ OI&M functions generally include all activity related to installing, operating, 

47 U.S.C. 8 27l(b)(1). BOCs have now been granted saction 271 mlutharity to prowde interLATA s m c c z  z 

III all of their in-region states. See FCC, Fecderal Communkutim Commwion Alrthwue;r @ w t  to prW& Long 
Dxstance Sewm in Arizona# Bell Opewring Companies Long Dktance Appiicatwn Process Cowl&; Entire 
Cprrnry Aurhorlted for “All Dtstarnce” Senice, News Release (Dec. 3,2003). 

extends such 3-year period by rule or order”); see also Section 172fl(I) Sunset of the BOC Separate Afditate and 
Relured Reqtriremenncs, WC Doclret No. 02-1 12, M e r n d u m  Oplnion and Order, 17 FCC Rcd 26869,26876, para. 
13 (2002) (“We find that secriw 272(fx1) should be interpreted as providing for a state-by-state sunset of the 
section 272 separate affiliate and related requiremenis.”). Even when the separate affiliaie obligation sunsets, BOCs 
may elect, and have elected, to continue the affiliate structure due to the dominant carrier regulations to which they 
would be subject if they integrated. Therefore, this rule c h g e  may have relevance beyond the formal sunset period. 
fie genera& Section 2721fl(l) Smet of the BOC Separate Afiliafe and Relad Reqnrremenis. 2000 Biennial 
Regularmy Review Separate Afiliate Requirements of Section 64 I903 of the Commission’s Rules, WC Docket No. 
02-1 12; CC Docket No. 00- 175, Further Notice of Proposed Rulemaking, 18 FCC Rcd 109 14 (2003) The d o n  
272 provisions (other than sbcuon 272(e)) have sunset in New York, Texas, Kansas, md Oklahoma &e Section 272 
SunsetJ f . r  Verrron in New York State by Operatron of Lcnv on December 23,2002 Pursuant to Sectron 272@(1), 
WC Docket No. 02-1 12, Public Notice, 17 FCC Rcd 26864 (2002); Secnon 272 Szmetsfor SBC in the State of 
Teras by Operutmn of Lmv on Jum 30,2003 Pwsumt to Section 272@(I), WC h k e t  No. 02-1 12, Public Noh=, 
18 FCC Rcd 13566 (2003), Seclron 272 Sunsets for SBC in Kbnsas and Oklahoma by Operurion o f h v  on Jamrcay 
22,2004 Pursuanz to Section 272@,(1), WC Docket No. 02-1 12, Public Notice, FCC 04-14 (rel. Jan. 22,2004). 

10 47 U.S.C. # 272@)(1). 

See 47 U S C .  5 272(a)(2)(B), (Rl) (requhg sepamte dfiliate foe three years “unless the Commission 9 

Id 

See Implementation of the Non-Accountmg Safesturrdp ofSectionr 271 and272 ofthe Communications Act 

11 

’I 

41934,  m amended, CC Docket NO. 96-149, First Report and Order and Further Notkc of Proposed Rulemakin& 
11 FCC Rcd 21905,21981-84, paras. 158-62 (1996) (Non-Accounfmngsafeguardf Order), Order on 
Reconsideration, 12 FCC Rcd 2297 (1997), Second Order on Reconsideration, 12 FCC Rcd 8653 11997) (NOW 
Accountlag ,!%@gar& Second Order m Recon 1, &d sub nom Bell Athntic Tel Cm v FCC, I3 1 F.3d 1044 
(D C Cr 1997), ‘Third order on Reconsideration, 14 FCC Rcd 16299 (1999) (No-kcountzng &$epm& Third 
Or& on Recon); 47 C F R. 8 53203(a)(l). 
l3 

$53.203(aX2)-(3). The Commission reasoned that allourngjomt ownership of facilities and sharing of Ol&M 
functions between BOCs and their seaon 272 a l i a t e s  could create oppornmitieS for improper cost allocation md 

SeeNowAccountingSqkgwr& Or&, 1 1  FCC Rcd at21981-32,21984-&6, paras. 158,163-66; 47 C I A  

3 
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and maintaining (e.g., making repairs to) switching and transrmssion facilities.“ Specifically 
with regard to these functions, the Cornmission’s rules prohibit a d o n  272 affiliate from 
performing OIQM fu~~ctions associated with the BOC’s facilities. Likewise, they bar a BOC or 
any BOC affiliate, other than the section 272 affiliate itself, fiom perfoming OI&M functions 
associated with the facilities that its section 272 affiliate o m s  or leases from a provider other 
than the BOC with which it is &liated.15 

4. On reconsideration, the Commission affirmed its interpretation of section 
272(b)(I 1’s ‘‘operate independently” requirement but also confirmed that it viewed adoption of 
the particular d e s  as a permissible interpretation of section 272 rather than a mandate of the 
provision itself. ’‘ Specifically, rejecting “plain language” statutory coIlstzllction arguments, the 
Commission affirmed that “there is no plain or ordinary meaning of [“operate independently’’], as 
used in section 272(b)(1), that campels us to adopt a particular set of restrictions.’”’ Because the 
term is ambiguous, the Commission concluded that it had discretion to interpret the term in a 
manner consistent with Congressional mtent.” Finally, the Commission reiterated that, in 
adopting rules to implement section 272(b)(l)’s “operate independently” requirement, it was 
choosing, as C O ~ ~ ~ Z S S  intended, a balance between efficiencies in BOC operations and 
protections against anticompetitive behavior.19 

C. The OI&M Forbearance Petitions 

5. Venzon, SBC, and BellSouth each filed petitions for forbearance seeking relief 
from tbe OI&M sharing prohibition.M On November 3,2003, we denied the VaizOn Petition, 

discrimination that the separate affiliate requirement was mtended to prevent. See rd at 2 198 1-82, para. 158. At the 
same m e ,  the Commission recognkd that these restrictions (HI shmng of faulities and OistM sewices impost 
costs, mcluding inefficiencies within the BOCs’ corporate structures, and that the ecoaornies of scale and scope 
inherent to integration produce economic benefits to collsumcfs See Id ai 21983-84,21986,21991, prrras. 162, 
16748,179, see also Nm-Accounting Safegumds Second Or& on Reem, 12 FCC Rcd ai 8683, para. 55. 

The Commission clarified that “‘sharing of m c e s ’  means the provision of services by ~?IC BOC to its 
section 272 a&li3te, or vice versa.’’ NuwAccormturg Sufieguprdr Or&, 11 FCC b d  at 21990-91, para. 178. 
15 SeeNon-AccoiurtingSujepm& Order, 11 FCC Rcd at21981-82,21984-86, peras. 158,16346; 47 C.F R 
$53.203(aX2H3). 
16 See NcmAccpunimg Sufiguurh Thrrd Or& on Recon ,14 FCC Rcd at 16309- 1 1, paras. 13-1 5, see also 
rd at 16314-15, para. 20 (affirming the OI&M sharing prohibhon). 

Id at 16310, para. 14. 

18 Id at 16310-11, paras 14-15 (citmgPdeyv Bet- Mines. Inc., 501 U.S. 680,6% (1991) ~ I u d i d a l  
deference to an agency’s lntMprttation of ambiguous pvislons of the statutes it is authorized to implement reflccts 
a sensitivity to the proper roles of the polit~cal and J U ~ J C I ~  branches . - [she resolution of ambiguity in a statutory 
text IS often more a question of policy than of law,”]), 
l9 

14 

See Non-Aceowtting Sqfegmrd~ Third Order on Recon, 14 FCC Rcd 
Petition of Verizon for Forbearance from the Prohibiaon of Shariag Operating, Whticm, and 

Mamtumce Functions under Section 53.203(a)(2) ofthe Commission's Rules, CC Docket No. 96-149 (ad Aug. 5,  
2002) (Venzw PeWmn); Pcbtion of SBC for Forbearance from the Prohfbition of Sharing Operating, Ins-- 
and Mahtenance Fur~ctions under Scct~ons 53.203(a)(2) and 53.203(a)(3) of the Commission’s Rules and 

163 10, para. 14. 
20 

4 
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concluding that we may not forbear from applying requirements of section 272 that are 
incorporated by reference into section 27 1 until section 272 is “fully 
same time, the Commission adopted the Norice in this proceeding to seek comment on whether it 
should, through a rulemaking, modify or eliminate the rules adopted to implement section 
272(b)( 1)’s “operate independently” requirement, including the OI&M sharing prohibition, 

At the 

6 .  Along with its forbearance petition, SBC requested a modification of the 
SBC/!meritech Merger Order condition that limited OI&M sharing between the advanced 
services affiliate and the BOC or other affiliates.” As part of that request, SBC also asked that 
the Commission clarify that “elimination ofthe OI&M restrictions would not affect the relief 
from tariffmg” granted in the SBC Advanced Services Forbearance Order.” Although the 
advanced services separate mliate condition of the merger order itself has technically sunset,= 
SBC continues to comply, through its ailiate Advanced Solutions, Inc. (ASI’J, with the merger 
condition as a condition of the forbearance order.2s In support of its requests, SBC generally 

~~ 

Modification of Operating, InstaHdon, and Maintenance Conditions Contamed in the SBC/Ameritcch Merger 
Order, CC Docket Nos. 94-149,98-141 (filed June 5¶  2003) (SBC Petifion); PeWm of BellSouth Copmtion for 
Forbearance kern the Prohibition of Sharing operatin& hstallation, and Maintenance Functions Under Section 
53 203(a)(2)-(3) of the Commission’s Rules, CC Docket No, 96-149 (filed July 14,2003) (BellSouth Petition). 

See Petifion of Ywuon for Forbearamefiom the Prohibitton of Sharing Operoing, imtdlatio~ and 
Maintenance Functrons Undm Section 53 203(0)(2) of the Commissron’s Rulm, CC DockaNo. 96-149, 
Memorandum Opinion and order, 18 FCC Rcd 23525 (2003) (Yerrzm OJ&M Forbemme Order), uppeal pending, 
Vertzon Tid Cas v FCC, D.C. Cli. NO. 03-1404. Although we d e n d  the Vcrwn Petifion, we did not reach the 
merits of the three-prong analysis under section 1qa). In this &der, we dlsmiss SBC‘s and BellSouth’s forbearance 
petitions as moot. 

(Bureau) granted Qwest’s request to withdraw and dismissed Qwest’s forbearance patition. See Perilion of-r 
Servrces Corpomtim fw Fwbeurruacefom t k  Prohrbitron of P&nnmg Uprating, I m t d d o q  and 
Marntenance Functruns u d r  Sectton 53.203(~)(2)-(3) of the Commusion’s Rules, CC Docket No. %149, order, 
18 FCC Rcd 2401 6 (WCB 2003); Petition of mest Services Corporation for Forbearance h m  the Prohibition of 
Performing Operating, Installation, snd Maintenance Functions under Section 53.203(a)(2)-(3) of the Commission’s 

21 

Qwest also filed a petition for forbearance On November 14,2003, the Wireline Competition Bureau 

Rules, CC Docket NO. 96-149 (filad OCt. 3,2003) 

See SBC Petition at 25-27. Comments on the SBC Petition were filed on July 1,2003 by AT&T, Sprint, 22 

Verizon, and MCI. Reply comments were filed on July 15,2003 by SBC See Comment Dam Serfor Pentionfw 
Forbearance and M d f m r i o n  Filed by SBC Commlrntcationr Inc., CC Docket Nos. 96-149,98-141 I Public Notice, 
18 FCC Rcd 1 1504 (2003). 

“AS1 Tariffing FortKarance Ord0r.” See, e.g , SBC Petitlon at 2 a 4. 

Merger &ab, 14 FCC Rcd at 14988-89, Condhon 1.12; e$ Application qfGTE Caspwation, Trawfterw, and Bell 
Ailantic Cwporm*on, Transferno for Consent to T r W w  Control of Domestrc and IntermtIonal Section 214 and 
310 Airthorrzar~ons and Applicatim to Trmfir Control of a SrrBrnmne Cable Landulg License, CC Docket No. 
98-184, Order, 16 FCC Rcd 16915,16916, prua. 2 n.5 (Corn. Car. Bur. 2001) (concludmg that, 89 sresuh of the 
holdlng m ASCENT v FCC, a similar condition for Veriwn’s advanced services opmhons sunset on January 9, 

SBC Petition at 26. In its pehtion, SBC rcfm to the SBC Advuraced Serwca~ Forbemame Or& as the 

See SBC Advanced Senicm Forbeamnee Urikr, 17 FCC Rcd at 27002-03, paras. 3-5, SBUAmeritech 

23 

21 

2002). 

See SBC AdvancedSmices Forbearance Or&, 17 FCC Rcd at 27003,27008, para. 5,13. 2s 

5 
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argued that eliminating these OT&M conditions would be in the pubhc interest for the same 
reasons that eliminating the OI&M sharing prohibition under section 272(b)(1) would be.% 

111. DISCUSSION 

A. uOperate Independently” 

1. Overview 

7. In this Order, we evaluate whether to modify or eliminate the current requirements 
under section 272(b)(1) that prohibit OI&M sharing and bar the joint ownership of certain 
faciliti~s.~’ As an initial matter, wc must evaluate whether we have the discretion to modify the 
requirements we have promulgated IC give meaning to the term “operate independenfly” under 
subsection (b)(l). We determine at the outset that we have such discretion In reaching this 
conclusion, we reject commenters’ arguments that we must r& both requirements in order to 
give meaning to section 272(b)( 1)’s “operate independently” We also reject AT&T’s 
suggestion that “operate independently” has a plain meaning, or at least that it must mean that the 
section 272 affiliate and the BOC must operate as l l l y  independent interests.” We reafiirm 
instead the conclusion of the previous Commission that section 272(b)(1) is ambiguous.j’ 

See SBC Petition at 26-27. 

47 C F.R 8 53.243(a). 

26 

21 

” ~AT&TCommentsat29,31;MCICommen~at 14, SprintCommentsat4;AT&TReplyat8-10,14; 
MCI Reply at 1-2; Sprint Reply, Attach, 1 at 3-4, Attach, 2 a1 4, 10. But see Qwest Reply at 8-9; Verizon Reply at 2- 
4. In the Nm-Accaunmg Safeguurdr Order, the Commission concluded that based on the p c i p l t  that a statute 
should be consuued so as to give effect to emh of its pmviiions, the "operate independemif’ language of sectlon 
272@)(1) imposes requirements on sechon 272 separate affiliates beyond those dctailtd in section 272(bx2)+). To 
give independent meaning to the “operate mdcpendcnttf’ language, the Conmus~ion adapted the OI&M sharing 
prohiition and the jomt facilities ownership restriction. See N o ~ A c c o u ~ h g  &j@ur& order, 11 FCC Rcd at 
2 198 I ,  para, 156. Section 272(bX2)-(5) provides that the section 272 separate affiliate “(2) shall maintain books, 
records, and accounts in the m e r  prescribed by the Commission which shall be separate &om the books, records, 
and accounts maintained by the POC] of which it is an affihatt; (3) f a l l  have sepme officers, directors, and 
employees h m  the [3OC] of which it is an affiliate, (4) may not obtain credit under any arrangement that would 
permit a creditor, upon default, to have recourse to the asscts of thc POC], and ( 5 )  shall conduct all transactions 
with the VOC] of which it IS an affiliate on an arm’s length barn with any such transactions reduced to writing and 
available for public mpection.” 47 U.S.C. 4 272(b)(2)-(5). 
29 

Marlene W Dortch, Secretary, Federal Cornmutueations Commission, WC met NO. 03-228, Attach at 1-6 (filed 
Feb. 20,2004) But see LdeM from Colin S. Stretch., Counsel far SBC, to Marlene H Dortch, Sccrttq,  Federal 
Comunicat~ons Commission, WC Docket No. 03.228, Attach. at I 4  (filed Fcb. 26,2004) (SBC Feb. 26,2004 Ex 
P a e  Letter); Letter b m  Dee May, Vice President - Fedcral Regolahy Affairs, Verizon, to Marlme H Dortch, 
Semtary, Federal Communicabons Commission, WC Docket No. 03-228, Attach. at 1-4 (filed Mar 4,2004); Letter 
from Melissa E Newman, Vice President -Federal Regulatory, Qwest, to Marlene H Dortch, Secretiuy, F e d d  
Communications Commission, WC Docket No. 03-228 at 2-3 (filed Feb. 4,2004) (Qwegt Feb. 4,2004 Ex Parte 
Letter). 

Act does not elaborate on the metirung of the phrase ‘operate lndeptndtnuy ’9; id at 2 198-87, paras. 156-70 

See, e.g, AT&T Reply at 8-10; Lctter h r n  Frank S Shone, Government Affkh Director, ATgtT, to 

See Non-Accomtmg Sujegmrds O h r ,  11 FCC Rcd at 21917-18, para. 23; id at 21976, para. 147 ( T h e  

6 
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Significantly, while the Commission concluded in the Non-Accounting S@iguar& Order that 
specific sbuctural safeguards merited adoption because their benefits appeared to outweigh their 
anticipated this result was not compelled by the statutory language itself.” In fact, to the 
extent that AT&T argues that the section 272 filiate and the BOC must operate as fully 
independent interests, its position is undermined by the section 272 statutory scheme, which 
expressly envisions the sharing of some fim~tions.’~ This contemplated sharing strongly suggests 
that Congress never envisioned that the section 272 fi l iate would operate as an entity that was 
entirely walled off from the BOC. In sum, we reject AT&T’s analysis as being too rigid, faiting 
to recognize that the ambiguous phase “operate independently” is subject to a range of possible 
meanings, and that the Commission’s application of this term may change over time as 
circumstances evolve. 

8. We conclude below that we should eliminate the OI&M sharing prohibitiaa but 
retain the joint facilities ownership restriction under section 272(b)(l), consistent with our 
obligation to implement the statutory directive that the section 272 dEliate and the BOC 
“operate independently.” An agency is free to modify its interpretation of an ambiguous statutory 
provision when other reasonable interpretations m y  exist, provided that it acknowledges its 
change of course and provides a rational basis for its shifi in p01icy.3~ In fact, a reexamination of 
rules is particulariy appropriate where, as here, we have gained more experience over time and 
new ways of acheving regulatory goals have developed. In the instant situation, we have chosen 
to reexamine the rules adopted to implement section 272(b)( 1) in light of our eight years of 
experience in implementing the 1996 Act (including applicable cost allocation and 
nondiscrimination rules), our additional experience with monitoring section 272 affiliates, and, 
mare generally, the growth of competition in all telecommunications rnafketsJ5 

9. The evaluation we undertake in this Order empIoys the methodology used by the 
previous Commission u1 implementing section 272(b)( I), where we balance the costs of a given 
restriction against its benefits. Like the previous Commission, we weigh the costs of structural 

(interpreting %perate independently”); Non-Accouling~eguu& Thwd Order m Recon., 14 FCC Rcd at 16309- 

31 

11, p m .  13-15. 

See, e g ,  Non-AccountmgSqfegwmdr Umh, 11  FCC Rcd at 21982,21984, paras. 159,163 

As dmussed above, the rules adopted to implement the “operate independemtlf requiranent were policy 
chokes within a range of reasonable options for interpreting the statutory provision, not mandates of section 
272(b)(f) itself. Section 272@)(1) directs BOCs and their section 272 afl3lhtes to ‘‘operate independently” but daw 
not otherwise specify requirements. As a result, the Commission concluded that the term “operate independently” 
was mbtguous. 
3 3  

272 af5liate). 
3a 

Greater Barton Telwision Corp Y FCC, 444 F 2d 841,852 @.C. Ck. 1972) (explaining that an agency may change 
its rules so long as it supplies a reasoned analysis that pnor policies and standards am being del ihte ly  changed); 
see also Americatel Comments at 10; BellSouth Comments at 7 11-13; Verizon comments at 6; Verizon Rqly  at 2,7 
’’ 

32 

See 47 U S C  p 272(cX1) (hposhg a nond1scrimin8ttion requirement on a BOC’s dealings with its section 

See 5 W S.C § 553; 47 U.S.C $201(b); ATdWCor-. v Iowa Utils. B d ,  525 U.S. 366,377-78 (1999); 

See Notice, I S FCC Rcd at 2354 1, para 6 
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separation, including inefficiencies within BOC operations, against the benefits of protecting 
consumers fiom the risks of cost misallocation and discrimination. However, on the record 
before us in this proceeding, we conclude that the benefits of the OI&M sharing prohibition no 
longer outweigh the costs. In conbrast, we fmd that the joint fxilities ownership restriction 
contmues to have benefits that exceed its costs. We also conclude that retaining only one of the 
two existing restrictions initially promulgated under section 272@)(1) continues to give 
reasonable meaning to the requirement that the section 272 &hate “operate independently” 
fiom the BOC. 

10. In that regard, we ex7ressly reject ATdkT’s contention that without the 01&M 
sharing prohibition, the services of the affiliate and BOC would be so integrated as to preclude 
independent operation within the meaning of subsection (b)(l). h the Non-Accounting 
Safeguards Order, the Commission “recognize[d] the inherent tension between the ‘operate 
independently’ requirement and allowing the integration of se.rvices.’m h large measure on the 
basis of our cost-benefit analysis, we modify the restrictions implementing subsection (b)(l), 
making them somewhat different from those of seven years ago. But that does not mean that the 
section 272 fliliate and the BOC are now allowed to become one and the same entities. To the 
contrary, we continue to give vitality to the phrase “operate indejmdentlf’ by ensuring that the 
entities retain separate ownership of facilities and fully comply with the other requirements of 
section 272(b), including separate governance and arm’s length dealings. 

1 1. In reaching this conclusion, we reject AT&T’s argument that a section 272 
affiliate whose OI&M is obtained under an a m ’ s  length contract with the BOC is so “dependent” 
on the BOC as to violate the “operate independently” requirement that Congress has required.’’ 
That argument fails to recognize the inherent ambiguity of the phrase we must construe. We note 
that the di. mary offers a m g e  of definitions of “independent,” some implying B narrower 
scope, such as “~elf-governing,’”~ whereas others suggest a broader meaning, such as “not 
aff?liated with a larger controlling Importantly, however, the dictionary offers no precise 
meaning of the term as AT&T suggests. Rather, we believe that the Commission’s interpretation 
of the term “operate independently” should fit within the plausible meanings suggested by these 
multiple definitions. At a minimum, then, we must ensure that the section 272 affiliate will 
remain self-governing (as required by section 272(b)(3)).M The approach we adopt here satisfies 
that threshold. Indeed, other provisions of the Act strongly suggest that an OI&M shmng 
prohibition is not inherent in the term “operate independently.” Section 274(b) requires the BOC 
and its electronic publishing affiliate to be “operated independently,” and goes on to specifically 
prohibit the BOC from ‘*perform[ing] . . . installation, or mahtenance of equlpment on behalf of 

Non-Accounling sajeguards &&rl 11 FCC Rcd at 21986, p m  165 36 

37 AT&T Reply at 8 

2004 Et Parte Letter, Attach. at 1 (citmg Amerrcan Heritage Dictronary 654 (2d Ed. 1991)). 
Merriant Fyehter’s CoZZegrate Drctronq 59 I( 10th ed. 1996) ( Wehter ‘s Dictfonary); see SBC Feb. 26, 

Weher’s  Drcrronary at 591, 

47 U S C. 5 272(b)(3) 

38 

39 

‘’ 
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[the affXiate.]’‘’ That additional language would be unnecessary if the tenn “operate 
independently” necessarily foreclosed OI&M sharing, as AT&T urges. 

12. For these reasons, we conclude that the separate facilities ownership requirement 
under section 272(b)(l), in Combination with the remaining requirements of section 272(b), 
reasonably ensures that the section 272 affiliate will continue to =optrate independently” from 
the BOC. Although we retain the discretion to impose additional requirements under subsection 
(bb)(l) should we find they are needed, we do not believe that this provision compels us to 
prohibit OI&M sharing on the record now before us. We reiterate, as did the prior Commission, 
that there is a range of options available to the Commission in implementing this ambiguous 
provision, and here we have chosen an interpretation that fulfills the statutory directive. 
Consistent With our previous methodology, we have reasonably chosen to e lhhate  restrictions 
(on OI&M sharing) after finding that their anticipated costs exceed their benefits. 

2. ASCENTv. FCC 

1 3. Further, we reject AT&T’s argument that our action to eliminate the OI&M 
sharing probibition is foreclosed by the D.C. Circuit’s decision in ASCENTV. FCCQ As AT&T 
states, we recently held that section 1 O(d) prohibits us fiom forbearing from the requirements of 
section 272 until they are fully irnple~nented.’~ According to AT&T, the D.C. Circuit held in 
ASCENT v* FCC that “even if the Commission does ‘not explicitly invoke[] forbearance 
authority,’ the Commission acts unlawfully where it unreasonably interprets the Act’s provisions 
in order to reach ‘the very result it had previously rejected.”* AT&T appears to contend that, 
once the Commission determines that the requirements of a statutory provision fall within the 
section 1 O(d) limitation on forbearance, the Commission’s rulemaking authority to interpret 
ambiguous terms within that provision also is restrictad. 

14. The ASCENT v. FCC decision does not support AT&T’s proposition. In ASCEhrT 
v. FCC, the appellant argued that the separate affiliate condition of the SBC/Ameritech Merger 
Order was “simply a device to accomplish indirectly what the statute clearly forbids,” 
specifically, the exercise of forbearance that was prohibited by section 10(d).45 In the 
SBCYArneritech Merger Order, the Commission did not expressly exercise forbearance under 
section 10 but instead reinterpreted the meaning of the term “successor or assign’’ in such a way 

47 USC $274@)(7)(B). We found that these difirences strongly suggest that the term “opsratt 
independently” must be read in the context of the specific statutory section See Nm-Accmntmg S n f f  O h r ,  
1 1 FCC Rcd at 2 198 1, para. 157. Moremcr, the fact that Con- bund it necessary to outline k detail the 
“operate independently” requirementS for section 274 afkm our finding that the term IS ambiguous 

see Letter fiom David L Lawson, CounseI for AT&T, to Marlene Dortch, Secretary, Federal Communications 
Commission, CC Docket No. 96-149 at 8 (filed July 9,2003). 

See AT&T Comments at 29 (citing Yerhoon OZ&MForbemuwe Or&, 18 FCC Rcd 23525). 

See ATkT Comments at 30 (citing A S C W v  FCC, 235 F 3d at 666). 

ASCENTv FCC, 235 F.3d at 665. 

d l  

See AT&T Comments at 29-30 (citing ASCWItTv. FCC, 235 F 3d at 666); see ulso Sprht Reply at 2-3, But 42 

43 

44 

45 
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to relieve the advanced services separate affiliate created under the merger order fiom obligations 
under section 251(c).& The D.C. Circuit expressly held that ‘*[t]he Commission’s interpretation 
of the Act’s structure is ~asonablc.’‘” Thus, the court did not dispute the Commission’s 
authority to interpret ambiguous statutory pmisioI1s.Ia Instead, it ruled on the merits of the 
Commission’s interpretation, relying on the wellestablished principle that agency interpretations 
must be reas~nable:~ Indeed, ATBrT’s characterization of the hoXdmg concedes that this come 
of action would be unlawful only if the Commission “unreasonably interprets the Act’s 
 provision^."^^ 

15. In this Order, we do not exercise forbearance under section 1 O?’ Instead, we 
exercise our rulemaking authority to adopt, modify, or eliminate d e s  of genaal applicability. In 
this instance, we are reexamining our interpretation of section 272@)(1). Our elimination here of 
the OI&M sharing prohibition is a reasonable interpretation of Section 272@)(1) under our 
rulemaking authority, and thus section 1O(d) of the Act is not impli- a d ,  and the ASCENTv. 
FCC decision is distinguished h m  our actions today. 

B. Operating, Installation, and Maintenance Services 

16. As discussed below, on the record now before us, we find that the 01&M sharing 
prohibition is an overbroad means of preventing anti-competitive conduct and poses significant 
costs that outweigh potentid benefits, especially given that our non-structural safeguards should 
effectively prevent cost misallocation and discrimination. Because this prohibition on OI&M 
sharing is not directly compelled by section 272(b)(l), we eliminate sections 53.203(a)(2)-(3) of 
the Commission’s d e s ? ’  

17. Benefits of Non-structural Safeparch. The OT&M sharing prohibition requires 
the B O W  provision of OI&M furzctions associated with exchange access services, such as 
switched access and special access, to be structurally separate from the section 272 affiliates’ 

*e Id 

Id at 668 

See, e.g., id at 665,668; see also Qwest Reply at 6-7; SBC Reply at 2-3; VerizDn Reply at 2 n.3. 

See, e.g., Bell All. TeL Cos. Y FCC, I31 F.3d 1044, 1048-49 (D.C. Cir. 1997) (c*rmg T r q  Corp Y 

46 

47 

4B 

49 

Browraer, 120 F.3d 277,285 @.C. Ck. 1997) (agency hkrpretation must bc ‘ k m d l e  and consistent with the 
statutory purpose”); CIeveiumd Ohio Y US Nuclear Regailaiwy Comm’n. 48 F 3d 1361,1367 @.C. Cir. 1995) 
(agency interpretation must be ‘?ereasanable and consistent with the statutory scheme and legislative history“)), see 
also Qwest Reply at 7 nn.23-24 

See ATAT Comments at 30 (emphasis added). 

As noted above, we have expressly held that we may not forbear from the OI&M Bharing prohibition until 
section 272 1s ‘%By Implemented,“ as required by &on lO(d). See Verrzon OIM4 Forbearance &ab, 18 FCC 
Rcd 23525. 

sharing prohibition and ruplements section 272(b)(l)’s “operate independently” requirement. 

M 

51 

We do not disturb the reqhments of section 53.203(a)(l). This promion is unrelated to the Oi$M 52 
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provision of OI&M functions associated with interLATA services.” This separation was 
intended to provide the Commission with the ability to better monitor the performance of OI&M 
functions associated with exchange access services and enforce the BOCs’ obligations under the 
Act not to cost mkdlocate or d i s c h h a t e  against umfliliated rivals in the provision of 
interLATA servjces.M Those opposed to eliminating the DI&M shanng prohibition - 
herki te l ,  AT&T, MCI, and Sprht - generally assert that structural regulation, such as the 
current OI&M restriction, is more effective than a non-structural approwh and that allowing for 
shared provision of OI&M functions will provide more opportunity for BOCs to engage 
undetected in cost mkallocation, price discrimination (e.g., price squeeze), and performance 
discrimination.” 

18. While structural srtfeguards may be helpll in monitoring such behavior, they can 
be a costly and burdensome way to do so, particularly ifnon-structural safeguards can a o r d  a 
similar level of transparency and protect against discrimination.56 In the context of OI&M 
functions, we conclude that the existmg non-structural safeguards are well-tailored and sufficient 
to provide effective and efficient protections against cost misallocation and discrimination by 
BOCsP7 Based on the r e d  in this proceeding, we do not expect that eliminating the OI&M 

The OI&M sharing prohibition also prohibits 8 BOC affiliate, other than the Section 272 affiiiate itsel€, fiom 53 

performing 01dkhd fundons for the section 272 affiliate. See 47 C.F R 9 53.203(aX3). In adopting this provision, 
&e C ~ m ~ s s i o n  reasoned that allowing a third aililiatt to provide 018tM services to the section 272 filiate would 
create a loophole around the OI&M s h g  prohibition of the separate affiliate requhnmt. See Non-Accounrmg 
Saieguur& Order, 1 1 FCC Rcd at 21984, para. 163; Non-Accounting Sufi-& Thlrd order on Recon, 14 FCC 
Red at 163 14-15, para. 20. Our elbumtion of the OI&M sharing prohibition includes tbc prohibtbon against a non- 
semm 272 affiliate providing OI&M services to a section 272 affiliate. Because the p r m q  purpose of the rule 
was to ensure that the prohibition was not easily avoided and we now have lifial that probibition in this Order, there 
is also no need to prohibit sharing of OI&M services between afilmtcs. 
54 See Non-Accounting S&ywds order, 11 FCC Rcd at 21984, para. 163. 

See Americatel at 4, AT&T Coments at 3,23; Sprint Comments at 2-4, Attach. 3 at 12, Attach. 4 at 4; 

See, e g , mest Comments at 5; Veriz0n Comments at 10- 1 1 ; Qwest Reply at 9- 12. RecogniZing the 

s5 

AT&T Repry at 17-18; MCI Reply at 2-5, Spmt Reply, Attach. 2 at 1 1, 15 

effectiveness of non-structural safeguards, the Commission dechned, UI the No+Accootrrling Sa$+ &der, to 
mpose additional structural restnctlons on the joht ownership of other property between the BOC and its section 
272 affiliate or on the sharmg of services The Commission concludcd that addihonaf sttuctural separation 
requlrements were unnecessary given non-structural safeguards, including the non&mimimtion pvisiom, the 
bmmal audit requirement, and other requlrements mpsed by section 272. See Non-Accmiing St@eguar& Or&, 
1 1 FCC Rcd at 21986, para 167 (‘We decline to impose additional struchlral separation requkements given the 
nondixrhhation safeguards, the biennial audit requirement, and other public disclosure requirements imposed by 
stctlon 272 In combhation with the accounting protecttm established in the Accounting safeguardp &&r, wt 

believe the requirements set fortb herem will protect agamt potential anticompetitive behawor.”); see d o  Id at 
21983-84, para. 162 (1IWe find that joint omaship of other property, such as office space and equipment used for 
marketing or the promion of admmisSative services, may provide economies of scale arrd scope without c r e a k  the 
same pmential for discrirmnatmn the BOCs Moreover, we believe that the ComrmsSion’s accmthg mla; the 
separate h k s ,  records, and accormts requirement of section 272(b); and the audit requirement of sect~w 272Cd) 
provide adequate protection against he potential for impropr cost allocation") (citationS omitted). 

proposed by Americatel m ths proceedmg See Americatel Comtnents at 4-5. 

54 

Because we conclude that the exishng safeguards are effective, we decline to adopt additional safeguards n 

1 1  



Federal Communications Commission FCC 04-54 

sharing prohibition will materialIy increase B O W  abilities or incentives to midlocate costs or 
discriminate against unaffiliated rivals in price or performance. Nor will eliminating the 
prohibition diminish the ability of the Commission to monitor and enforce compliance with the 
Act in light of non-stnrctural safeguards. Following ehnidon of the OI&M sharing 
prohibition, the Commission will be able to effectively monitor the performance of BOC 
provision of OI&M functions through application of (1) the other section 272 requirements and 
(2) the Commission’s affiliate transactions and cost allocation rules. 

19 We conclude that the remaining section 272 requirements, together with our othm 
non-structural safeguards, will continue to serve as important and effective protections against 
anticompetitive conduct by BOCs following elimination of the OI&M sharing prohibitiongb 
Because the requirements of section 272(l1)(5)~~ continue to apply, the requirement to conduct all 
transactions at ann’s length and disclose the details of such transactions on the Intemet will apply 
to OI&M services.“ Thus, eluninatbn of the OI&M sharing prohibition would allow the section 
272 ailiate to purchase OI&M Services from the BOC, but the affiliate would purchase those 
services through a contract negotiated through a m ’ s  length dealing, and that contract would k v e  
to be reduced to writing and made publicly available. In addition, the BOC would have an 
obligation under section 272(c)( I) to make those OI&M services, including both systems and 
personnel, available to d l i a t e d  rivals on a nondiscriminatory basis!’ Accordingly, any 
sharing of OI&M services between the BOC and the affiliate must be done in such a way that the 
provider stands ready to provide Service to other entities. Moreover, a BOC’s provision of 
exchange access services to its section 272 affiliate would continue to be subject to the 
nondiscrimination requirements of section 272(e).62 

20. Further, after the OI&M sharing prohibition is eliminated, BOCs will continue to 
be obligated to maintain accounting procedures that protect against cross-subsidization of the 
section 272 affiliates by the BOCs’ local ~ustomers.~ We do not agree with opponents’ 
assertions that the Commission’s affiliate transaction and cost allocation rules are generally 

s8 See, e.g, Verizon Comments at 11-12; Verizon Reply at 14 

47 U S.C. 4 272(b)(5). 

&e 47 C F R $53.203(e). 

See 47 U.S.C. 4 272(c), (el@), (cX4) 

See 47 U.S.C. 3 272(e). BOCs will also remain fully subject to the remaining structural requirements of 

See Qwest Comments at 7-8; V e w n  Commtnts at 12; Qwcst Reply at 10; V m n  Reply at 4 n6. We 

59 

d l  

sections 272@)(1)-(5), &e 11.28, supra 

note that these safeguards do not apply to transactions b e e n  affiliates. Hawever, as dlscuosed above, the primary 
purpose of the rule prohibiting sharing between affiliates was to ensure that the prohibition against shraing between 
the BOC and the section 272 affiliate was not easily avoided. Because we no longer prohibit sharing between a BOC 
and a section 272 &hate, we no longer have concern that BOCs will use &flWtes as a loophole mud the shamg 
prohibition. Because we did not impos~ the prohibition on affiliate-to-aflhte transactionS due to a concern about 
cost mkdlocation between the miates, these trarwctions need not be rncluded within these safeguards. See 11-53, 
supra 

63 

12 

. 



Federal Communications Commission FCC 04-54 

inadequate to prevent cross-subsidization.M Those rules require, among other things, that the 
BOCs maintain cost allocation manuals (CAMS) that describe the nature, terns, and frequency of 
their affiliate transactions, describe their time reportmg procedures, and set forth how they will 
allocate costs between their regulated and nonregulated activities.u Before being permitted to 
share OI&M services with their section 272 aliates, we require BOCs to modify those manuals 
to address specifically any OI&M services that they share with their section 272 affiliates and to 
submit the amendments for Commission review. Interested parties will have an opportunity to 
comment on those modifications according to our established procedures for CAM 

The BOCs’ internal processes for implementing their cost allocation manuals 
will be subject to the Commission’s audit processes. 

2 1. The provision of OI&M services will also be reviewed in the biennial audit 
required under section 272(d), and to the extent that an audit reveals problems, such as failure to 
comply with the diliate transar&ons rules, the Commission could pursue appropriate 
enforcement action?’ Section 272 audits are performed by independent auditors who review the 
BOCs’ records, conduct interviews, and prepare audit reports. The Commission staff then 
reviews the audit reports to determine compliance with both the structural and non-structural 
reqtllrements of section 272. To date, the independent auditors have completed and provided to 
Commission staff five audit reports, two concerning Verizon, two concerning SBC, and one 
concerning BellSouth. The section 272 audit reports that have been concluded to date have 
identified certain compliance issues but generally have not disclosed systemic or significant 
issues warranting enforcement achon.” 

&e, e.g , AT&T CommenB at 26-27; AT&T Reply at 19-2 1, 

See 47 C F.R. 4 64.903(a). 

CAM modificabons are filed with the Commission for review and the Commission seeks publlc comment 

64 

65 

66 

on the modifications. If there IS no opposition to the proposal, the Commission need not mue a written order 
approving the CAM proposal. Mer, the CAM modifications will take effect uuless suspended by the Bureau fix a 
period not to exceed 180 days. if the proposal is oppased or if the Commission identifies an issue with the proposal, 
the Commission or the Bureau wll issue an order approving or rejecting the CAM proposal. See 47 C.F.R 
§ 64 903w 

47 U.S.C. 5 272(d}. 
The Commission did issue a Notice of Apparent Liability against Venzon concluding that Vtnzon had 

67 

68 

apparently violated section 2ZO(d) of the Act and section 32.27 of our rules, which pertain to how the BOCs must 
account for affiliate transactions. See Yewon Telephone Companies, Inc Apparent Liability for Fmfeiwe, File NO 
EB-03-IH-0245, Nobce of Apparent Lmbility for Forfeiture, 18 FCC Rcd 187% (2003) (Verizon N&). The 
Verizon NAL did not concern any OI&M issues. Two recent audit reports have disclased c e r t m  OI&M issues. See 
BellSouth Section 272 Biennial Report on Agreed Upon Procedures for the Period May 24,2002 to May 23,2003 
hpared by PricewaterhouseCmpers, Appendix B: 64-65 filed November 10,2003 in EB Docket No. 03-197; 
V e m  Scctmn 272 Biennial Report on Agreed Upon Procedures for the Period January 3,2001 to January 2,2003 
Prepared by PricewaterhouseCoopers, Appendix B: 2-3 filed December 12,2003 in EB Docket No 03-200. While 
we m y  consider enforcement action with respect to these issues, there is no jndicatian that these instances represent 
systemic discrimination by the BOCs m favor of thev long distance affiliates. 
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22. With regard to cost allocation, BOCs assert that they have no incentive to 
misallocate costs under the current price cap regime in which sharing has been eliminated and the 
CALLS structure has been implementedm They argue that the Commission, through these 
reforms, has severed all links between prices and costs, and, therefore, BOCs would gain no 
benefit from misallocating costs since this would not increase their prices or r ~ e n u e s . ~  On the 
other hand, opponents argue that, even under the current price cap system, the incentive remains 
for BOCs to subsidize their entry into the interLATA market.” We have already held that our 
price cap rules reduce incentives to cross-subsidize because prices are not directly based on 
accounting costs.n No party has submitted persuasive evidence that invalidates this conclusion. 
Because the priceap regime reduces incentives to misallocate costs, we conclude that the price 
cap rules together with the other non-structural safeguards discussed above, effectively limit 
BOCs’ incentives and abilities to misallocate costs. 

23. Further, we reject ATBrT’s argument that the Comrmssion’s existing cost 
allocation d e s  would allow BOCs to misallacate costs between regulated and non-regulated 
activitiesn Specifically, AT&T contends h t  BOCs would exploit the “prevailing price” cost 
allocation rule “to afford the affiliate al1 of the benefits of joint activities while bearing little or 
none of the resulting joint cosfs.’’74 As AT&T notes, the Commission’s rationale for allowing a 

See general& Access Charge Reform, Price Cap Pe@ormonce Review for Local Ejtchmge Carriers, Low 69 

Volume Long Disronce Users, Fehl-Sture  Joint Board on bivsrsal Servke, CC Docket Nos. 96-262,94-1,99- 
249,96-45, Sixth Report and Order, Report and Order; Eleventh Report and Order, 15 FCC Rcd 12962 (2000) 
(CAIJS Order) (subsequent history omitted); see also id at 12969, para. 17 (% the past, all or some price cap 
LECs were required to ‘share,’ or renun to ratepayers, earnings above specified levels. This s h g  requirement 
was eliminated in 1997.”) (citing Price Cup Performunce Rmww far Local f ichnge  Curriem, CC Docket Nos 94- 
1,96462, Fourth Report and Order m CC Docket No. 94- 1 and Sccond Report and Order in CC Docket No. 96-262, 
12 FCC Rcd 16642,16700 (1997), ofdinport, mv’d inpart, USTA Y FCC, 188 F.3d521 @.C. C k  1999)). 

See, e g , BellSouth Comments at 9-10, Qwest Comments at 6-7; SBC Comments at 3; USTA Comments at m 
3; Verizon Comments at 8-9, BellSouth Reply at 4-9; Qwest Reply at 10; SBC Reply at 2; Verizon Reply at 12-13. 

See, e&. Amencatel Comments at 8-9; AT&T Comments at 23-26, Exh A; Spnnt Reply, Attach. 1 at ?O- 
11, Attach. 2 at 6. 

See No+Accowrfing S&gwrrdF O r b ,  1 1 FCC Rcd at 21992, para 18 1 (“We agree with commentem who 
contend that, in MY event, federal price cap regdabon reduces a BOC’s incentives to docate costs hproperJy*’? 
(citations omitted); CALLS order, 15 FCC Rcd at 12969, para 17 (“Although price cap regulation eliminates the 
direct link between changes in allocated accounting costs and change in prices, it does uot sever the comechon 
between accaunting costs and prices entirely.”); see UISO V . m m  v FCC, 535 U S 467,487 (2002) (“Although the 
pnce caps do not elminate gamesmanship, since there arc stili battles to be fought over the productivity offset and 
allowable exogenous casts, they do give companies an incentive ‘to improve productivity to the maximzllIl extent 
possible,’ by entitling those that outperform the productivity ofkt  to keep resulting profits.”) (citations omitted) 
One vestige of rate-of-return regulation that the price cap system retained - the low-end adjustment mechanism -has 
been e l m a t e d  for any price cap carriers cxerclsing pricing flexibility. See 47 C.F.R. 5 69.73 1. As L result, none of 
the BOCs may resort to the l o w a d  adjustment, which would otherwise allow them to raise mtes to met a 10.25% 
rate of return if they suffer low earnings. 
f3 

’‘ 
BeIISoutb Reply at 12-13 

71 

See AT&T Coinmmts, Declaration of Lee L Selwyn, p a  29-32 (AT8rT Selwyn Decl ). 

AT&T Selwyn Decl , para. 30, see 47 C.F.R. 5 32.27(d), see ulsu Sprint Reply, Attach. 1 at 21. But see 
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prevailing price allocation for transactions with a section 272 aflliate was that these transactions 
must be made available on a non-discriminatory basis to non-affiliated parties pursuant to 
sections 272(c)(l) and 272(e).” ATkT argues that the general availability of these services 
under section 272(c)(1) and 272(e) is no protection against cost misallocation in this situation 
because competitors are not likely to purchase OIkM services from a BOC.76 We continue to 
believe that the availability of services on a non-discriminatory basis prevents BOCs fiom 
abusing the prevailing price d e .  We cannot conclude on the basis of the record that all 
competitors would decline to contract with a BOC for OI&M scrVices, particularly if a BOC 
were to attempt to engage in below cost pricing to its afEliate. We dso note that, beyond the 
accounting rules, the Act and the Commission’s rules bar cross-subsidies between competitive 
and non-competitive services.n Therefore, we find that the OI&M sharing prohibition is not 
necessary to protect consumers and cornpetitofs from harms associated with misallocation of 
costs.% For all these reasons, we no longer conclude, as we did previously, that the sharing of 
personnel for OI&M would heighten the risk of improper cost allocation or preclude independent 
operation. 

24. Finally, those opposed to eliminating the OI&M sharing prohibition allege that, if 
a BOC is allowed to share OI&M functions With its section 272 affiliate, it Will hcrease the 
opportunities for performance discrimination and decrease the Codssion’s ability to monitor 
the BOC’s performance in providing Ol&M functions to itself and  other^.^ We conclude, 
however, on the basis of the record, that the OI&M sharing prohibition is not a necessary tool for 

’’ See AT&T Selwyn Decl., para 30 (citing Accounting Sa&guw& Order, 11 FCC Rcd 17539,17601, para. 
137). 
’6 See AT&T Selwyn Deal., para.30. Bur see BellSouth Comments at 10-12; V e r h n  Comments at 10; 
V e h  Reply at 12 n 23; Lcacr f h n  Brett A Kissel, Associate Dhector - Federal Regulatoty, SBC, to Marlene H. 
Dortch, Secretary, Fedcrat Communications Ccmunwaon, WC M e t  No. 03-228, Attach at 1 (€did Jm 21,2004), 
Letter h m  Dee May, Vice President - Federal Regulatory, VeriWn, to Marlene H Dortch, Secretq, F e d d  
Cornmications Commission, WC Docket No. 03-228 at 3 4  (filed Jan. 23,2004), west Feb. 4,2004 Er Parte 
Lettcr at 3 4  We note that, based on the record in this proceeding, it docs not appear that AT&T has requested 
Ol&M sewices h r n  8 B E .  

See 47 USC 8 254(k); 47 C.F.R 0 64 901(c). n 

On December 23,2003, the Comausdon sought comment on a proposal by the Federal-State Joint 7s 

Conference on Accounting to raise the qualification threshold for using the method of prevailing pnce valuation of 
affiliate rrsnsaCtions from 25 percent to 50 percent. The notice does not seek comment on the prevailing price rule 
as it applies to the seet~on 272 transactians at issue hete See Federal-sate Jovlt Caqfkenct? on Accounhng Issum, 
2000 Biennial RepIatory Review - Comprehenrrw Revrew ofik Accoufmg Requhnents and ARMIS Reportmg 
Requirements fw Incumbent Local Ercharrge Craiers Phase I4 Jurirdictbnal Sqarafions Refwm and Referral to 
the Federd-State Joinr Board Local Competition und BrdbandRepwting, WC Docket No. 02-269; CC Docket 
Nos 00-199,SO-286,99-301, Notice ofhposed Rulemaldng, 18 FCC Rcd 26991,26993-94, para. 5 (2003); see 
also Letter h n  Federal-State Joint Conference on Awountmg Issues, to Marlene H. Dortch, Secretary, Federal 
Communicat~ms Commission, WC Docket No. 02-269, Attach, at 23-24 (filed Oct. 9,2003). 
79 

see BeIlSooN! Comments at 10-12; mest Comment at 8-1 1; SBC Cements at 3 n.6; USTA Comments at 3; 
BellSouth Reply at 9-10; mest Reply at 11 

See MCI Comments at 5-7; MCI Reply at 3-5; Sprint Reply, Attach. 1 at 11-14,20, Attach. 2 d 8-9. But 

15 



Federal Communications Commission FCC 04-54 

detecting discrimination, and that non-structural alternatives are effective and efficient in 
detecting and deterring performance discrhination. Sections 272(~)(1) and 272(e) will continue 
t o  prohibit discrimination against unaffiliated  rival^.^ In addition, because we acknowledge a 
relationship between our decision here and our outstanding Notice of Proposed Rulemaking on 
special access performance metrics, we commit to addressing special access performance metrics 
in that proceeding expeditiously." Finally, section 272(d) audits, including the performance data 
reported as part of the audits, provide an effective mechanism for the Commission to detect, 
deter, and punish perfomance dis&ination.8z The Commission has enforcement authority to 
address allegations or complaints involving section 272 violations.p3 As discussed below, any 
additional benefit f h m  the OI&M structural safeguards is outweighed by their significant costs, 
both operational costs, which are more r d l y  quanhfiable, and opportunity costs, which are 
mare difficult to quantify. Moreover, we find that the record does not reflect that eliminating the 
OI&M sharing prohibition will increase BOCs' abilities or incentives to discriminate in the 
provisioning of access. 

25. Cos& of the OI&M Sharing Prohibition. We find that there is sufficient 
evidence in the record to show that the OI&M sharing prohibition has hcreased the section 272 
affiliates' operating costs, and that the elimination of the OI&M sharing prohibition will likely 
result in substantial cost savings to the affiliates and enable the affiliates to compete more 
effectively in the interexchange market." We recognize that, at the time the OI&M sharing 
prohibition was adopted, the Commission acknowledged that structural separation may sacrifice 
economies of scale and scope.*5 The Commission, nonetheless, concluded that the benefits of the 
OI&M sharing prohibition outweighed these costs. We now find, however, that, when we 

47 U.S.C. 0 272(c)(1), (e) 

See Pe&rmunce Measurements and StrmdardFfor lrrtersrde Special Access Semces, CC Docket No 01- 

10 

81 

32 1, Notice of Proposed Rulemaking, 16 FCC Rcd 20896 (200 I), we u h ,  e.g., MCI Comments at 6-7; Sprint 
Comments, Attach 3 at 13, Attach. 4 at 4; MCI Reply at 4-5 (urging the Commission to adopt special access 
performance metncs). 
a2 

effective date of this Order are still subject to the rules that existed d m g  the tune period covered by a particular 
audit 
83 

47 U S.C. 5 272(d). We note that our rule change here is prospective only All audits for periods up to the 

See, e g ,  47 U.S.C. 48 208,27I(d)(6). 

See BellSouth Comments at 12- 13; Letter from Mary L. Henze, Assistant Vice President, Federal 
Regulatory, BellSouth, to Martene Dortch, Secretary, Federal Communications Commissjon, WC Docket No. 03-28 
at I & Attach. at 1-5 (filed Feb. 3,2003) (BellSouth Feb. 3 fi Parte Mer), QweSt Comments at 4, 11; west 
Comments, Declaration of Rodney L. Miller, paras. 4-5 (Qwest Miller Decl.); Qwest Coments, Declaratm of 
Patneb J. Skgora Axberg, paras. 3-6 (Qwest Stegma Axberg Decl ); SBC Petition at20 & AtEach. 1, Decladon of 
Richard Dei% paras 11-22 (SBC Dtltz Dccl.); Venzon Comments at 19-23 & Attach. 1, Verizon Petition, 
Declamtm of Fred Howard, p m .  2-5 (VerizOn Howard Decl.); Verizon Comments, Attach 16, Verizon June 4 ,I& 
Parte Letter (Venzan June 4 Ex Parte Letter); Verizon Comments, Attach, 18 at 61 2 (Verizon June 24 Ex Pwte 
Letter); Vernon Comments, Attach 19 at 4-6 (Verimn Aug 1 1 Et Parre Letter); Verizon Comments, Attach, 19, 
Supplemental Declaratiw of Fred Howard, paras 2-5 (Vmzon Howard Supp Decl.) 

Su@gumd? Second Order on Reconsideranon, 12 FCC Rcd at 8683, para 55. 

M 

See, e.g., Nan-Accozmting St@egwrch &der, 11 FCC Rcd at 2191 1,21913, paras 7,13; Nun-Accowztzng 
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consider the historical and projected costs of the OI&M sharing prohibition against protections 
afforded by our structural and non-structural safeguards, the costs of the rule exceed the likely 
benefits of maintaining the rule. Moreover, we fmd that the likely savings to the section 272 
affiliates by elimination of the d e ,  in conjunction with the BOCs’ adherence to our structural 
and non-structural rules, including the cost allocation rules, supports a finding for the elimination 
of the 01&M sharing prohibition at this time. 

26. The estimates of the projected savings from relief of the OIgtM sharing 
prohibition vary across the BOCs. The BOCs’ estimates of their individual annual savings from 
the elimination of the OT&M sharing prohibition range fiom $2 million to $46 million.‘b The 
estimated savings from the elimination of the OI&M sharing prohibition may vary accorbg to 
the BOC’s particular business decision as to how to structure its section 272 afliliate and how 
OI&M is provisioned by the affiliate?’ h addition, there arc numerous factors that could af€ect 
the estimates of cost savings reaped by elimination of the OI&M sharbq prohibition, including 
but not limited to the length of time to the sunset of the last separate f l i a te ,M the number of 
customers and the volume of traffic served by the section 272 m a t e , ’  and the time horizon and 
method in which the affiliate’s OI&M functions are integrated into the BOC.po Commenten 

See Bellsouth Comments at 4-5, BellSouth Feb. 3 Parte L e e ,  Attach. at 5 Qwest estimates that it 86 

could save approximately $20 million in OIkM activities in 2004 if it and ~ t s  Section 272 afiliate were permitted to 
share OI&M functions See Qwest Comments at 4 , I l ,  Qwest Miller Decl., paras. 4-5, Qwest Stegora Axbtrg I)tcl, 
paras 3-6. V m n ’ s  Global Nctworlcs Inc. (GNI) is Verizon’s saction 272 affiliate tbat provides OI&M services to 
~ts other affiliates V e m n  estunates that GNI would save approximately $1 83 million h m  2003 to 2006 ($445.6 
million per year). See Vcru#n Comments at 20. SBC estmtes mual saving of $78 million, but this estimate is 
from integrating its section 272 &hates, ASI, and its other data s m c e s  affiliates, rather than &om integrating its 
section 272 affiliates into its BOCs. See SBC Comments at 2-3, SBC Deitz Decl , para- 1 1 

For example, BellSouth‘s section 272 affiliate made a business decision to lease facllities and to outsource mom of 
the OI&M functions than the other BOC section 272 affiliates. See BellSouth Comments at 12-13. 

There are significant differences in the tune horrzon from the present toend ofthe third par  h m  the date 
of each € 3 0 3  last section 271 approval. BellSouth approxnrrately 21 months (1205); west approximatCly 33 
months (12/06); VerizOn approximately 24 months (3/06), SBC approXimateb 31 months (10/06) See FCC, RBOC 
Applrcatiom ro Provide In-region, ImerU TA Services Under f 271 (visitad Mar. 1 1 2004) 
-d~ttp://www fcc govlSureauslCownon_Carrier/in-regian_app. 

See Verizon June 24 G Pmte Letter, Attach. 1 at 9-10. As ofthe fourth quarter of 2003, Verizoll had 16.6 a9 

million long distance lines, SBC had 14.4 million long chtance lines, BellSouth had appmximately 4 milIion long 
distance customers, and Qwest had 2.3 maion long distance customers. &e VerizOn, Verszon Reports Solid Overall 
Fau-th-Qwrter and Year-EndResults, Based on Strong F d m e n t a I s ,  Press Rclast (Jan. 29,2004); SBC, SBC 
Reports Bong 4th4uarter Long Drrtonee Launch In M i b r ,  improved Retoil Access Lim hds, Record Gaim 
tn Long Dtstancq DSL, Press Release (Jan 27,2004), BellSouth, BeIlSoulh w o r n  F o d h  Quarter Emlngs, Press 
Release (Jan. 22,20041, Qwest, &est Cammuwakms Repopts Fuwth Qumter 2003 Nef Lats Per Drluted S k  
o f f 0  17, F d l  Yeur 2003 ELv7lmrtgs Per Dllufed Share ofb0.93, Press Release (Feb. 19,2004) 

into the BOC, Verizon’s analysis attempts io minnniZe the abandonment of sunk hvestments and the costs to 
integrate GNI’s and the BOC’s OI&M opmhons. See Venzan comments at 15 n 22; VerizOn June 4 fi Pmte 
Letter, Attach 3 at 1 , 4-6; Verizan June 24 fi Parte Le#er, Attach. 1 at 1 1-12; see also B e W d  Feb. 3 Ex Parte 
Letter at 1 & Attach. at 2-3. 

See BellSouth Comments at 12-14, MCI Comments at 5 ;  Qwest Comments at 11;  AT&T Reply at 3,lL. %? 

Ea 

For example, whle Verizon’s estimates assume a three-year phase hi to intugde OM’S OI&M functMns 
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make three primary criticisms of the cost estimates of the OI&M sharing prohibition: (1) there is 
insufficient ’evidence to substantiate the cost savings estimates;” (2) the Commission should 
consider whether cost savings could be achieved by the BOW restructuring of their affiliate 
structures or by contracting with other service and (3) there is no guarantee any 
savings will be passed on to consumers.93 We discuss these criticisms in turn. 

27. The Commission has previously found that structural separation may sacrifice 
economies of scale and scope.9” We find that sufficient evidence is in this record to support the 
contention that the Ol&M sharing prohibition significantly increases the BOCs’ respective 
section 272 affiliate’s costs and that substantial savings could be reaped by the BOCs if the 
OI&M sharing prohibition is 
reasonable basis for the Commission to assess the existence and likely magnitude of future cost 
savings. In addition, AT&T argues that, because each BOC has chosen a different affiliate 
structure, any costs above the lowest BOC estimate of costs for maintaining structurally separate 
OIkM services should be summarily discounted. AT&T contends that we should not weigh 
costs that BOCs mcur as a result of their own choices to adopt more costly affiliate structures. 
We reject AT&T’s assertion that the Commissiun consider the potential savings the BOC 
affiliates could reap by altering their affiliate structure or by contracting with other service 
providers rather than the BOC for OI&M services. We believe that this would amount to second- 
guessing by the Commission of a n o d  business decision. BOCs may have legitimate business 
reasons for adopting a particular structure or choosing to outsource. AT&T would have us focus 
on whether any number of hypothetical alternatives could be used rather than on the costs and 
benefits of the rule at issue and we do not believe such a focus is appropriate. 

The record evidence submitted by the BOCs provides tt 

See AT&T Reply at 3, 13-14; ATgLT Comments, Exh. A, AT&T Opposition at 3, 12-13 (AT&T 
Opposition), AT&T Opposition, Reply Declaratlon of Lee Selwyn, paras 26-27 (AT&T Selwyn Reply Dccl]; 
AT&T Commcnts, Exh B, at 16-20 (AT&T Reply to SBC Petition); AT&T Comments, Exh. E, at 5-6 (AT&T Nov. 
15 ~5 Parte Letter), ATkT Comments, Exh. F, pms 3-6 (AT&T Selwyn Nov. 15 Er Par& Decl.); AT&T 
Comments, Exh. G at 3-4 (AT&T July 9 & Pur& Mer), AT&T Comments, Exh. H, paras. 3 4  (AT&T stlwyn 
July 9 Ex Pmte Decl 1; AT&T Comments, Exh. J at 2-3 (AT&T Oct. 1 Ex Parte Letter); MCI Reply at 5-6; Sprint 
Reply, Attach I,  at 15,22; Sprint Reply, Attach. 2 at 10 ’* See AT&T Comments, Attach. J at 6 (ATgtT Oct. 1 Ex Pmfe Lttttr); AT&T Reply at 3 , l l - 1 3  

See AT&T Nav. 15 Ex Parte L.etter at 7, AT&T Selwyn Nov. 15 Ex Purte Decl., para. 8. 

See, e.g., NowAccountigSnfiguuradr Or&, 11 FCC Red at 21911,21913, paras 7,13;No~Accowumng 

See n84, S M P ~ ~ .  We fmd that the savlngs the BOCs will likely attain from the elirmnation of the OI&M 

91 

93 

sajegtlards SeCondOrder on Reconrideratmn, 12 FCC Rcd at 8683, para. 55. 
9s 

sharing prohibition are sufficient such that they d l  exceed any benefits from mainthing this d e ,  while also 
maintaming the other requirements of section 272(b)(1) See para 3 1 , mta.  Moreover, we reject ATBtT’s cntlcm 
that Vernon’s analysis neglects to consider the coats to mtegrate the BOC’s and GWs OI&M fuactims because 
Vermn asserts its methodology specifically sought to minunhe these costs. Verizon’s analysis docs not assume a 
flash cut to fully integrate the BOC’s and GNI’s OI&M operations, but rather assumes GNI phases in organizational 
change over time to take full advantage of attrition during the mit ion period and to avoid the write off of sunk 
investments due to the Commission’s separate affiliate rules See Verizon June 24 & Parte Letter, AtEacb at 11-13 
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28. Finally, we disagree that savings reaped by the section 272 affiliates are unlikely 
to be passed on to consumers in the long distance market.% The Commission has found, and 
AT&T has acknowledged that the long distance market is substantially competitive.n In a 
competitive market, it is likely that the savings in additional costs will be passed on to their long 
distance consumers?’ We note that if a BOC failed to pass along savings, it would be less 
competitive in the long distance market vis-a-vis other providers of stand-alone long distance 
services. 

29. We M e r  find that the evidence supports BOCs’ claim that the OI&M sharing 
prohibition imposes inefficiencies that prevent BOCs h r n  competing mom effectively in the 
interexchange market.* BOCs argue that the OI&M sharing prohibition creates an unnecessary 
regulatory barrier and imposes unnecessary opportunity costs by preventing them h m  providing 
end-to-end services, especially for large business customers, at the same quality as their 
interLATA For example, Verizon claims that the OI&M sharing prohibition 
requires “handoffs of customer requests for service and repair that add cast and difficulty in 
meeting customer expectations,’’’a’ If the OI&M sharing prohibition were eliminated, BOCs 
state, they would gain greater flexibility to provide integrated Service offerings that cut across 
traditional interLATA and intraLATA boundaries, including broadband and advanced services.’02 
Further, the BOCs argue that, because there is no legal prohibition against competitors providing 
end-to-end services on an integrated basis, the OI&M sharing prohibition puts BOCs at a 

% 

’’ 
Exchange Area; Palrcy and Rules Concerning rke  inremiate, lnterexchge MarkeHuce, CC Docket Nos. 96-149, 
96-61, Second Report and Order m CC Docket No, 96-149, Third Report and Order in CC Docket No. 96-151~12 
FCC Rcd 15756,15805, para. 86 (1997) (“Because we preViously have found that markets for long distance services 
are substantially cornpetitwe m most areas, marketplace forces should effectively deter carriers that face competition 
from engaging in the pi-a~tices that Congress sought to address through the section 2 14 requirements.”); see ATkT 
Opposition to Petition at 16 11.12. 

a d  AppIicatiom 340-49 
(2dtd 1986). 
99 

task was 30 implement section 272 m a m e r  that ensures that the fundamental goal of the 1996 Act is attained - 
to open all telecommunications markets to robust competltioa - but at tbe same tunc does not lmpose requvtmmts 
on the BOCs that will unfairly handicap them in their ability to compete.”). 
loo 

customers fiom elbinahon of the OI&M restnchons are even mow mprtant that the dlrect cost savings to 
Qwest.”); SBC Comments at 2-3; USTA Comments at 4 Opportunity cost is the value of a foregone nhmtive 
action. Thus, the Ol&M sharing prohibition imposes opportunity costs that include the foregone SCrYices that could 
have been provided rn the absence of the prohibition. See The MTDicrionmy ofModern ~onomlcs  315 @avid W. 
Pearce cd., 4th d- 1996). 
lo’ 

lo’ 

Reply at 17-18. 

See ATBrT Nov 15 fi Parte Letter at 7 ,  AT&T S e l ~ y n  NOY. 15 Er Pmte Decl , para. 8. 

See, e g , Regviatory rZedment of LEC Pruvision Of Xnlerexchnge Services Originating in the LEC’S Local 

See gener& Edgar Brown& & Jacqueline Browning, Microeconomic 

Seu NumAccounting Safeguardr Order, 1 1 FCC Rcd at 21981, para 156 (stat* that the Gohssim’s 

See pwtst Comments at 11-15, Qwest Stegm Axberg Decl , para. 6 (“The benefits to Qwest’s hterLATA 

Verizon Comments, Attach. 1, Declaratmn of Steven G. McCully, para. 4. 

See 3ellSouth Comments at 6-8,13-14; mest Commsnts at 14-15; V h n  Comments at 16, Vtnum 
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competitive disadvantage.lW In response, BOC competitors argue that this is exactly the type of 
coordination that they must perform for their customers given that they rely heavily on BOC last- 
mile facilities. As 3 result, they contend that the OI&M sharing prohibition merely “levels the 
playing field” and that eliminating the rules would put competitors at an unfair competitive 
disadvantage. lol 

30. As discussed above, to the extent that the section 272 affiliate contracts with the 
BOC for OI&M services, these services must be provided to umiXliated carriers on a 
nondiscriminatory basis pursuant to sections 272(c)( 1) and 272(e). Therefore, we conclude that 
the Act and our m-7~ will prevent BOCs from gaining any undue advantage. Further, we are 
persuaded that consumers will likely benefit from increased compelstion based on quality of 
service. We also agree with BOCs that cost savings should allow them to compete more 
effectively with their rivals in the interLATA markc particularly for customers desiring highly- 
customized service bundles such as large enterprise customers, because they will have increased 
opportunities to o h n  convenient, competitively priced interLATA services. As we explained 
above, the elimination of the OI&M sharing prohibition does not remove all protections against 
discrimination. 

3 1. On the basis of these findings, we conclude that the OI&M sharing prohibition 
poses significant adverse consequences - in terms of costs and competition in inttrLATA 
services market - that outweigh any potential benefits of enforcing structural separation of 
OI&M services, given the protections afforded to consumers and competitors by our non- 
structural safeguards. We find that the OI&M sharing prohibition is an overbroad means of 
eliminating the risk of cost misallocation and discrimination in today’s market. Far these 
reasons, we eliminate the OI&M shating prohibition.IW As noted above, we require BOCs to 
modify their CAMS to address specifically any OI&M services that they intend to provide their 
Section 272 affiliates and to submit the amendments for Commission review. 

C. Joint Facilities Ownership 

32. The joht facilities ownership restriction was adopted concuxrently with the OI&M 
sharing prohibition to implement the “operate independently” requirement of section 272@)(1).’” 

-~ 

&e BellSouth Comments at 5; SBC Comments at 3; USTA Comments at 4, Vermin Cornments at 14; 

See hencatel Comments at 7-8, AT&T Comments at 28; MCI Comments at 5 ;  AT&T Reply at 14-17; 

We note tbat this holdmg applies to all hterLATA telecomrnmcations Senjces provided pursuolnt to 

BellSouth Reply at 14; SBC Reply at 2 n 2; VeriZan Reply at 16-17. 
’04 

MCI Reply & 2-3,&7, Sprint Fteply, Attach. 1 at 18-20, Attach. 2 at 13-14 
105 

section 272 These services lncludt both mtmtate and intrastate interLATA services. Therefore, we affum the 
C~mmtssion’s conclusion in the No-Accounting Spfegruvds Order that “the rules we establish to implement section 
272 are bmdmg on the states, and the states may not mpose, with respect to BOC pmwsion of mtrastate hterLATA 
smite, quuements inconsistent Witb sections 27 1 and 272 and the Comrmssiou’s rules under those pxovlsions ” 
Non-Accmnting S~@guur& order, 1 1 FCC Rcd at 21929, para 47; see SBC Comments at 5 4 .  

SeeNon-Accuarnlingsaleguardj Order, 1 I FCC Rcd at 21981-84, paras 158-62 
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The joint facilities ownership restriction, codified in section 53.203(a)(1) of the Commission’s 
rules, provides that “[a3 section 272 affiIiate and the BOC of which it is an affiliate shall not 
jointly own transmission and switching facilities or the land and buildings where those facilities 
are l ~ ~ a t e d . ” ’ ~  In adopting this restriction, the Commission believed that joint ownership of 
facilities could facilitate cost misalbcation and discrimination. Based on tbc record presented in 
this proceedmg, we continue to believe that, unlike the OI&M sharing prohibition, the costs of 
maintaining separate ownership of facilities do not outweigh the benefits the rule provides 
against cost misallocation and discrimhatkm.lm For example? based on the record, we are 
persuaded that shared facilities would likely create significant joint and common costs that would 
be inherently difficult to allocate properly 199 In making this determination, we are mindhl that 
the record support for eliminating the joint facilities ownenhip restriction is much more limited 
and inconclusive than the record that has been presented on the OI&M sharing 
Therefore, we retain the joint facilities ownership restriction to ensure that BOCs and their 
affiliates continue to “ o p t e  independently.” 

D. Other Issues 

33. The SBcJAnreritech Merger Order and-the SBC Advanced Senices 
Forbearance Order. In the SBC Petition, SBC requested that the Commission (1) modify 
Condition I of the SBCIAmerirech Merger Order to eliminate the OIBtM sharing restriction; and 
(2) clarify that the modification of the condition would not dkct the relief granted in the SBC 
Advanced Services Forbewmce Order.”’ In the SBC Advanced &vices Forbearance Order, 
the Commission conditioned its finding that SBC satisfied the statutmy criteria for forbearance 
upon, among others, the condition that “SBC operates in accordance with the separate affiliate 
structure established” in the SBCXArnerirech Merger order. In turn, the SBWAmeritech Merger 
Order Condition I imposed restriktions on the sharing of OMM services between the advanced 
services affiliate and the BOC or other affiliates. Under the merger Condition, SBC was required 
to operate its advanced services affiliate in accordance with requirements governing 
interexchange affiliates under section 272, including section 27201, with certain exceptions, as 
interpreted by the Commission as of August 27, 19W.”2 Therefore, SBC seeks modification of 
the merger condition and clarification of the forbearance order because elimination of the OI&M 
sharing prohibition in the Commission’s rules would not automatidly eliminate the OI&M 
restrictions in the conditions of these orders. SBC argues that, for the same reasons that the 

I M  

lW 

47 C.F.R 0 53 203(a)(l). 

&, e.g., Americatel Comments at 9-13; AT&T C m e n t s  at 10-21; AT&T Reply at 4-7. 

&e, e g , AT&T Comments at 17 

‘lo See, e g ,  Americatel Comments at 9-13, AT&T Comments at 10-21, BellSouth Comments at 14-16; west 
Comments at 13; SBC Comments at 6; USTA Comments at 4; AT&T Reply at 4-7; BellSouth Reply at 15-17; SBC 
Reply at 3-7. 

See SBC Petition at 25-27. 

&eSEc/Arneritech Merger (?r&r, 14 FCC Rcd at 14969-74, Condition 1.3. ‘” 
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OI&M sharing prohibition should be eliminated under section 272(b)(l), the Commission should 
eliminate the OI&M restriction in these conditions. 

34. In this Order, we grant SBC's request that we modify the SBUAmeritech Merger 
Order condition regarding OI&M sharing between the advanced services affiliate and &e BOC 
or other affiliates as it has been incorpomtted through the SBC Advanced Services Forbearance 
Order. Specifically, we modify the SBC Advanced Semicw Forbearance Order to the extent 
that the separate affiliate condition of the forbearance granted in that Order included the OI&M 
restriction contained in the SBUAmeritech Merger AT&T and Sprint oppose the relief 
from these conditions sought by SBC."' For example, with regard to the SBC Advanced Services 
Forbearance Order, AT&T argues that, "if the Commission were to waive any aspect of the 
advanced services separate affiliate requirement imposed in the SBUArneritech Merger &der, 
SBC would no longer" be complying with the separate affiliate condition of forbearance,1'5 
Further, AT&T argues that the Commission expressly rejected SBC's arguments in favor of 
lesser safeguards as a forbearance condition. ' l6 

35. For reasons consistent with those discussed above with regard to section 
272(b)( 1)'s OI&M sharing prohibition and the reasons discussed in the SBC Advanced Services 
Forbcaritme Order, we are persuaded that we should also eliminate the OI&M restriction to the 
extent that it is a condition of forbearance granted in the SBC Advanced Services Forbemame 
Order. The OI&M restriction adopted in the SBUAmeritech Merger Order was implemented to 
guard against the Same potential anticompetitive conduct by the merged entity that the OI&M 
sharing prohibition under our rules was designed to prevent in the context of section 272 
~ i l i a te s .  Indeed, the OI&M restriction for the advanced services affiliate under the merger order 
was less restrictive than the OI&M sharing prohibition for section 272 affiliates. Specifically, the 
merger condition expressly allowed the BOC to provide 0I&M services to the advanced services 
affiliate, which was prohibited under the rules for section 272 
eliminate the more onerous rules for section 272 affiliates. We conclude that it would be 
inconsistent to eliminate the OI&M sharing prohibition in our rules but mainfftin the lesser 
OI&M restriction as a condition of forbearance when the conchtion rested on parallel analysis of 
the risks of anticompetitive conduct. Because we conclude that the costs outweigh the benefits 
of the OI&M sharing prohibition, the costs of the OI&M forbearance condition must logically 
outweigh its benefits.118 

In this Order, we 

'I3 

"' 
Modification Comments); Spmt Comments, CC Docket 98-141 at 1-2 (filed July 1,2003). 

See SBC AdvancedSemlces Forbearance Or&, 17 FCC Rcd at 27003,27008, paras. 5,13. 

SeeAT&T Comments, CC Docket Nos. 96-149,98-I41 at 12-16 (filed July 1,2003) (ATdkTMerger 

AT&T Merger Modificatmn Comments at 14 I I5 

Il6  seed. 
"' 
''I 

OI&M sharing prohibition. 

See SBClAmeritech Merger order, 14 FCC Rcd at 1486061, paras. 36465. 
We note that this modification is necessary to allow SBC to r e a h  fully the benefits of eIimmtmg the 
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36. We further conclude that dirninating the OI&M restriction from the separate 
affiliate forbearance condition does not alter the outcome of OUT forbearance analysis. First, we 
find that, even without the OIBrM restriction, the application of tariff regulation to SBC’s 
advanced services operations is not necessary to ensure that “charges, practices, dassificatiom, 
or regulations . . . are just and reasonable and are not unjustly or unreasonably discriminatory,”11g 
Because SBC and AS1 will be required to comply with all other conditions, including the affiliate 
transactions rules and nondiscrimination requirements, we conclude that the separate affiliate 
structure without the OT&M restriction will swve the purposes the Commission envisaged in the 
SBC Ahunced Services Forbearance Order, and therefore, tariff regulation is not necessary 
within the meaning of the first forbearance cmterion. Secand, we frnd that application of tariff 
regulation to SBC’s advanced services operations is not necessary to ensure the protection of 
c o f l ~ ~ ~ , ’ ~  to the extent that SBC complies with all conditions outlined in the SBC Advanced 
Services Forbearance Order other than the OI&M restriction. We continue to believe that the 
separate affiliate structure will safeguard consumers’ interests within the meaning of the second 
forbearance criterion, and indeed, we expect consumers to benefit from increased competition 
based on q d i t y  of service and resulting from efficiency gains in SBC’s operations. Third, we 
find that, without the OI&M restriction, forbearance from applying the tariff requirements to 
SBC’s advanced services o p t i o n s  will continue to be consistent with the public interest to the 
extent that SBC complies with all other conditions.’21 Spfically,  we conclude hit, by allowing 
AS1 to compete more effectively based on quality of service and improved efficiency, 
forbearance %ill promote competitive market conditions,” including “enhance[d] competition 
among providers of telecommunications services.”’” 

37. We recognize, as AT&T notes, that the Commission rejected SBC’s arguments 
that “lesser safeguards would suffice in the event it were to change its affiliate structure and ways 
of dealing with its advanced services customers.”’z The Commission, however, rejected SBC’s 
argument in the context of a unilateral change to the affiliate slructure made by SBC. By 
contrast, here, we, not SBC, are adopting a change to the conditions after full notice, comment, 
and consideration of the underlying issues. Moreover, the Commission expressly stated that it 
was considering only SBC’s affiliate structure as it existed at that time and would not consider 
various hypothetical structures,’M The Commission did not conduct a krbarance analysis with 
regard to the separate affiliate structure under consideration here, specifically a structure that 
continues to comply with all other conditions of forbearance with the sole exception of the 
OI&M restriction. Here, we have applied the forbearance criteria to the sttucture presented in the 
SBC Petition, and we fiad that SBC continues to satisfy the statutory criteria for forbearance 

. .- - 

‘I9 47 U S.C. 5 lbO(a)(l). 

See 47 U.S.C. 8 160(a)(2). 

See 47 U.S.C. 4 160(a)(3). 

47 U S.C 8 160(b) 

SBC AhmedServrces Fwbearmrce U r h ,  17 FCC Rcd at 27016-17, para 30. 

See SBC Adwnced Serv~ces Forbearance Order, 17 FCC Rcd at 27008, para. 13. 
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from the tariff requirement to the extent that it complies with all remaining conditions of the SBC 
Advanced Services Forbearance Order We emphasize that this modification does not affect in 
any way other conditions in the SBC Advanced Services Forbearance Order and SBC must 
continue to compIy fully with those conditions in order to continue to enjoy the relief granted in 
that order. 

38. SBC and BeIIsouth Forbearance Petitions. Finally, we dismiss the forbearance 
petitions filed by SBC and BellSouth seeking forbearance from the OI&M sharing prohibition 
because the petitions are moot in light of the action we take in this Order Specificaliy, SBC 
and BellSouth sought forbearance fiom the application of the OI&M sharing prohibition, sections 
53.203(a)(2)-(3) of the Commission’s rules. In th is  Order, we eIiminate those rules. Because 
SBC’s and BellSouth’s petitions seek forbearance fiom rules that will no longer exist, their 
petitions are moot. 

IV. CONCLUSION 

39. For the reasons discussed above, we conclude that the OI&M sharing prohibition 
is not a necessary component of the statutory requirement to “operate independently” and is an 
overbroad means of preventing cost misallwation or &scrimination by BOCs against unaffiliated 
nvals. Therefore, we hereby eliminate sections 53.203(a)(2)-(3) of the Commission’s rules. We 
further conclude that we should retain the prohibition against joint ownership by BOCs and their 
section 272 aililiates of switching and transmission facilities, or the land and buildings on which 
such facilities are located. In addition, we dismss petitions filed by SBC and BellSouth seeking 
forbearance from the OI&M sharing prohibition. Finally, we grant SBC’s request for 
modification of the SBCiAmeritech Merger Order condhons related to OI&M services to the 
extent that these merger conditions are incorporated into the conditions of the SBC Advanced 
Services Forbearance Ur&r.126 

V. PROCEDURAL MATTERS 

A. Final Regulatory Flexibility Certification 

40. The RegUraiory Flexibility Act of 1980, as amended (RFA),IZ’ requires that a 
regulatory flexibility analysis be prepared for notice-andamment rulemaking proceedings, 
unless the agency certifies that %e rule will not, if promulgated, have a significant economic 
impact on a substantial number of small entities.”1f8 The RFA generally defines the term “small 

See gerserally SBC Petition, BellSouth Petition. As noted above, the B w a u  has already disrmssbd @est’s 
forbearance petition See n.2 1, supra. 

Pursuant to sections I - 103(a) and 1 427(b) of the Cornmion’s d e s ,  we find good cause for this Order M 
be effective upon publication 111 the Federal Register because the Order relicvcs restrictions upon carrim under our 
existmgrules. See47 C.F.R 04 1.103(a), 1.4270). ”’ See 5 U.S C p 603. The RFA, see 5 U S.C $8 601-12, has been amended by the Small Business 
Regulatov Enforcement Fairness Act of 1996 (SBREFA), Pub L. No. 104-121, Title TI, 1 LO Sht 857 (1996). 

5 U+S C. 5 6050~). I21 
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entity” as having the same meaning as the terms “small business,” “d organization,’’ and 
4L~md1 governmental jurisdiction.”’29 In addition, the term “ s d l  business” has tbe same 
meaning as the term “small business concern” under the Small Business Act.L30 A “Small 
business concern” is one which: (1) is independently owned and operated; (2) is not dominant in 
its field of operation; and (3) satisfies any additional criteria established by the Small Business 
Administratmn (SBA). ‘’I 

41. h the Nofice, we sought comment generally on whether we should m e  M 
eliminate the rules adopted to implement the “operate independently” requirement of section 
272@)(1) of the Act.132 Specifically’ we sought comment on whether the OIBCM sharing 
prohibitmn is an overbroad means of preventing cost misallocation or dischhation by BOCs 
against unfiliated rivals.133 We also sought comment on whether the prohibition against joint 
ownership by BOCs and their section 272 affiliates of switching and transmission facilities, OT 
the land and buildings on which such facilities are located, should be modified or eIiminated.’” 

42. The Order eliminates the OI&M sharing prohibition, under sections 53.203(a)(2)- 
(3) of the Commission’s rules, because the Commission finds that it is an overbroad meam of 
preventing cost misallocation or discrimination by BOCs against unaffiliated rivals.’3s Further, 
the Order retains the prohibition against joint ownership by BOCs and their section 272 affiliates 
of switching and transmission facilities, or the land and buildings on which such facilities me 
located, under sections 53.203(a)(1) of tbc Commission’s rules.136 

43. The rules adopted in this Order apply only to BOCs and their section 272 
affiliates. Neither the Commission nor the SBA has developed a s m d  business size standard 
specifically applicable to providers of incumbent locd exchange service and interexchange 
services. The closest applicable size standard under the SBA rules is for Wired 
TelecomUnications Carriers.’37 This provides that such a carrier is small entity if it employs no 
more than 1,500  employee^.'^' None of the four BOCs tbat would be affected by amendment of 

12’ 5 U.S C $60I(66) 

Business Act, 15 U.S.C. 4 632). Pursuant to 5 U.S.C 5 601(3), the statutory definition of a small busmess applies 
‘Unlw aa agency, after coosultatiw with the O fb of Advocacy of the Small 3usiuess Administration and after 
opportumty for public comment, establishes one or more defmitions of such term which are apppnak to the 
activities of the agency and publishes sucb definition(s) in the Federal Register.” 

13’ 15 U.S.C. 4 632. 

5 U.S.C. g 601(3) (incorporatmg by reference the definition of "mall-business concern” in the Small 

47 U S.C. 4 2720x1). 

47 C.F.R 5 53 203(a)(2M3). 

13‘ 47 C.F.R 0 53.203(a)(1). 

47 C.F.R. $53.203(aX2)-(3) 

47 C.F+R 0 53.203(a)(l) 

13 C.F.R. 4 121 201, NAICS code 517110. 13’ 

138 Id 
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these rules meets this standard. We next turn to whether any of the section 272 affiliates may be 
deemed a small entity. Under SBA regulation 121.103(a)(4), “SBA counts the ., , employees of 
the concern whose size is at issue and those of d1 its domestic and foreign affiliates . . . h 
detamining the concern’s size.”13g In that regard, we note that, although section 272 affiliates 
operate independently from their affiliated BOCs, many are 50 percent or more owned by their 
respective BOCs, and thus would not qualify as small entities under the applicable SBA 
regulation.’m Moreover, even if the section 272 aflCiliates were not "affiliates" of BOCs, as 
defined by SBA, as m y  are, the Commission estimates that fewer than fifteen section 272 
affiliates would fall below the size threshold of 1,500 employees. Particularly in light of the fact 
that Commission data indicate that a total of 26 1 companies have reported that their primary 
telecommunications service activity is the provision of interexchange services,“’ the fifteen 
section 272 affiliates that may be small entities do not constitutc a “substantial number,” 
Because the rule amendments directly S e c t  only BOCs and section 272 affiliates, based on the 
foregoing, we conclude that a substantial number of small entities will not be affected by the 
rules. 

44. Therefore, we certify that the requirements of the Order will not have a significant 
economic impact on a substantial number of small entities. 

45. The Commission will send a copy of the Order, including a copy of this Final 
Regulatory Flexibility Certification, in a report to Congress purmant to the Congressional 
Review Act.’‘2 In addition, the Order and this f d  certification will be sent to the Chief Counsel 
for Advocacy of the SEA, and will be published in the Federal Regi~ter.”~ 

B. Final Paperwork Reduction Act Analysis 

46. This Report and Order does not contain information collection(s) subject to the 
Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. 

VI. ORDERING CLAUSES 

47. IT IS ORDERED that, pursuant to sections 2,4(i)-(j), 272, and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. $8 l52,154(i)-(j), 272,303(r), the Report 
and Order IS ADOPTED. 

48. IT IS FURTHER ORDERED, pursuant to sections 4(i), 10,272, and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. $8 154(i), 160,272,303{r), that the 

13 CF R 8 121.103(a)(4). 139 

See 13 C.F.R § 121.103(c) 

See FCC, Wreline Competition Bureau, Industry Analysis and Technology Division, Trends In Telephone 

See 5 U S-C 5 801 (aXlXA) 

’“ 
Service at Table 5.3, page 5-5 (Aug. 2003). This source uses data that are current as of December 31,2001. 
14’ 

’” See 5 U.S.C. $605@) 
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petitions for forbearance filed by BellSouth and SBC with respect to their operating, installation, 
and maintenance functions ARE DISMISSED as moot. 

49. IT IS FURTHER ORDERED, pursuant to sections 4(i), 46), 214(a), 214(c), 309, 
and 310(d) of the Communications Act of 1934, as amended, 47 U.S.C. 80 154(i), 154(j), 214(a), 
214(c), 309,31O(d), that the petition for modficabon of the SBUArneritech Merger Order filed 
by SBC IS GRANTED to the extent stated herein. 

50. IT IS FURTHER ORDERED, pursuant to secbons 1.103(a) and 1.427(b) of the 
Commission’s rules, 47 C.F.R. $8 1.103(a), 1.427(b), that this Report and Order and 
Memorandum Opinion and Order SHALL BE EFFECTIVE upon publication of the Report and 
Order in the FEDERAL REGISTER 

5 1. IT IS FURTHER ORDERED that the Commission’s Consumer and 
Governmental Af€& Bureau, Reference Information Center, SHALL SEND a copy of this 
Order, including the Final Regulatory Flexibility Certification, to the Chief CounseI for 
Advocacy of the Small Business Administration. 

FEDERAL, COMh4LMCATIONS COMMISSION 

Marlene H. Dortch 
Secretary 
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APPENDIX - IFFNAI, RULES 

PART 53 of Title 47 of the Code of Federal Regulations is amended as follows: 

PART 53 - SPECIAL PROVISIONS CONCERNING BELL OPERATING COMPANIES 

1. Section 53.203 is amended by removing paragraphs (a)(2) and (a>(3), and 
redesignating paragraph (a)(l) as paragraph (a) as follows; 

3 53.203 Structural and transactional requirements. 

(a) Operutzonal independence. A section 272 affiliate and the BOC of which it is an 
fiiliate shall not jointly own transmission and switching facilities or the land and buildings 
where those facilities are located. 

28 
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SEPARATE STATEMENT OF 
CHAlRMAN MICHAEL K. POWELL 

Re: Section 2 72@)(i} ‘s “Operate hiependenfly” Requirement for Sectiun 272 
Aflliutes, Petition of SBC for Forbearance from the Prohibition of Sharing 
Operating, Installation, and Maintenance Functions under Sections 53.203@)(2) 
and 53.203(~}(3) of the Cornmission’s Rules and Modflcutron uf Operating, 
Installation, and Maintenance Conditions Contained in the S.C/Amerirech 
Merger Order, Petition of BellSouth Corporation for Forbsurance_Fom the 
Prohibiiion of Shoring Operating, hwtaltation, a d  Muintenance Functiurts 
U d e r  Section 53 203(a)(2)-(3) of the Commission’s Rules, Review uf Regulatmy 
Requirements for Incumbent LEC Broadband Telecommunications Services, 
Report and Order in WC Docket No 03-228; Memorandum Opinion and &der in 
CC Docket NOS 96-1 49, 98-14], 01 -33 7 

Regulators bear an important obligation to retire rules that no longer serve their 
intended purpose. Today’s Order is faithful to that charge. This item eliminates the, 
unnecessary and costly prohibition on certain types of sharing between Bell operating 
companies (BOCs) and their separate afEliates.’ In this instance, the items find the costs 
of prohibiting BOCs from sharing operations, installation and maintenance (OI&M) now 
outweigh the purported benefits. Moreover, other, less intrusive rules already m h h i z e  
the risk of discrimination and cost misallocation by the BOCs. As a result, the time for 
requiring the prohibition on OI&M sharing has passed. 

Significantly, today’s order does not represent an exercise of our forbearance 
authority. h t d ,  the Commission has fulfilled its obligation to reexamine the 
Communications Act in light of ow experience and marketplace changes. While I am 
pleased that the Commission has acted, I also believe that this Commission could have 
achieved thls pro-competitive result through the use of our forbearance authonty. Indeed, 
as Commissioner Abernathy rightly points out, a forbearance approach would have 
avoided any tension between today’s action and past Commission Orders on this subject. 
Nonetheless, I am pleased that the Commission has moved to update our rules and 
appreciate the support of my colleagues in this proceeding. Consumers benefit when 
providers can direct resources away from complying with unnecessaxy regulations and 
toward competing in the marketplace. 

~~ 

’ 47 C F.R. 4 53.203[a)(2)-(3). 
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SEPARATE STATEMENT OF 
COMMISSIONER KATHLEEN Q. ABERNATHY 

Re. Secfion 272(b))(l) “Operate Imkperrdently ” Requiremewfor Section 272 
Afiliates; Petition of SBC for Forbearance porn the Prohibition of Shming 
Operating, Installation, and Maintenance Functions Under Sectiom 53.2O3(a) (2) 
and 53.203@){3) of the Commission’s Rules and Mod#cation of Operating, 
Instullatiun, urd Maintenance Coditions Contained in the SBUAmeritech 
Merger Order; Petition of BellSouth Corp. fur Forbearance from the Prohibition 
of Sharing Operating, Installation, and Maintenance Functiuns Under Section 
53 203(a) (2)-(3) uf ihe Commission’s Rules; Review of Replutmy Requirements 
for lncum bent LEC Broadband Telecommunicatium Services, Report and Order 
and Memorandum Opinion and Order 

1 support the Commission’s decision to eliminate the prohibition on the sharing of 
operating, installation, and maixltenance functions by Bell operating companies and their 
al iates  (the “OI&M rule”). I believe the costs of the OI&M rule clearly outweigh its 
benefits. If the Bell compames are going compete effectively in the market for long- 
distance services, including enterprise broadband services, they carmot be required to 
duplicate functions unnecessarily. The OI&M rule is not necessary to prevent 
anticompetitive conduct because we have preserved the prohibition on joint ownership of 
transmission and switching facilities and also maintained various non-structural 
safeguards. These safeguards include the requirements to conduct all transactions at 
arm’s length and to disclose the details of such transactions on the Internet, as well as 
obligation to make OI&M services available to unaffiliated r ids  on a nondiscriminatory 
basis. These measures are sufficient to ensure that the BOCs “operate independently” 
from their long-distance affiliates, as the statute requires (until this requirement sunsets 
pursuant to section 272(f)). 

My only concern is the. tension between this Order and the Commission’s recent 
decision rejecting a request for forbearance fiom the OI&M rule.’ Today, the 
Commission correctly concludes that the OJ&M rule is not compelled by the language of 
section 272@)( 1); we are fk to abandon it since other safeguards me sufficient to ensure 
that a BOG and its long-distance affiliate 44~perate independently.” See Report and Order, 
1 7. Four months ago, however, the Commission reached the opposite conclusion. The 
Commission held that section 1 O(d) precluded us h m  forbearing from the OI&M d e ,  
on the theory that the rule was a “requirement” of section 27 1 and that section, in the 
Commission’s view, has not yet been “fully implemented” (despite the fact that Verizon 
had h a d y  been granted section 271 authority in each of its states)? As my dissent 
pointed out, since the 01&M rule is not in fact a “requirement” of section 271, section 
~~ 

Petnwn of Veruon for Forbearurmfi.om the Prohtbrtion of S b h g  Operatmg, Installarion, and 
Maintemnct? Fwlctlatrp Under Section 53 203(n)(2) of the Commtssian’s Rules, Memorandum Opmion and 
Order, 18 FCC Rcd 23525 (rel. Nov. 4,2003) (UI&hd Fwbeurunce Denial Or&) 

OldiMForbearance Denial &der, 18 FCC Rcd at 23527,a 8. 
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1O(d) posed no bar to forbearance. While I am pleased that bx Commission has now 
come around to recognize that the OI&M rule was but one caoice among a range of 
permissible safeguards, I believe we should expressly overrule the earlier interpretation. 
The damage has been effectively undone in this context (since the rule change obviates 
the need for forbearance), but the Commission’s erroneous conclusion that it cannot 
forbear from any rule adopted pursuant to section 27 1 or 25 1 (c) prior to “111 
implementation” of those sections - even where the rule is not compelled by the 
statutory text - could prevent us from taking appropriate deregulatory action in future 
proceedings. 
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STATEMENT OF 
COMMISSIONF,R MICHAEL J. COPPS, 

CONCURRING 

Re: Section 272@)(I)’s “Operate Independently Requirement for Section 272 
ABliates wc Docket No 03-228, CC Dockt Nus. 96-143, 98-14], 01-937) 

In Section 272, Congress required Bell companies to provide long distance 
services though a separate al iate .  Under the statute, the affiliate must maintain separate 
books, records and accounts; have separate officers, directors and employees; and must 
conduct all business with its parent on an arm’s length basis, with transactions reduced to 
writing and available for public inspection. A separate affiliate may not obtain cmht 
under conditions that @t creditors to have recourse to its parent. Bell companies are 
prohibited from discriminating between their own affiliate and other entities in the 
provision of services. This is a Strikingly detailed list of obligations, Congress required 
every one of them in the Communications Act. None are negotiable. All must he 
vigorously enforced 

Congress also required that the separate affiliate “operate independently” from its 
Bell company parent. As the Commission suggested as far back as 1996, this phrase is 
more ambiguous than its counterpart requirements in Section 272. As a result, the 
Commission came up with two d e s  to implement its meaning. The Commission 
eliminates one of these rules today-the requirement that affiliates provide separate 
operation, installation and maintenance hctions. I support today’s action because 1 do 
not believe that the statute compels this particular OI&M requkment. 

I limit my support to concurring because I believe that with the removal of this 
kind of structural safeguard, it is the right h e  to consider a non-structural dieguard, 
namely, special access performance metrics. It was mom tban two years ago that the 
Commission introduced this idea with unanimous support. Sped access Services are 
critical to the business telecommunications economy. This proposal could be a tool to 
ensure quality and nondiscriminatory service. Instead it is gathering dust on the 
regulatory shelf. T hope the Commission will undertake a re-examination of its special 
access policy as the logical complement to the step we take here. 
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STATEMENT OF 
COMMISSIONER J O N A T ”  S. ADELSTEIN, 

CONCURRING 

Re. Section 272@)(l) ‘s “Operate Independently” Requiremen2 for Section 
2 72 Afiliates, et al. ; Report and Order in WC Dockt No. 03-228, 
Memorandum Opinion und Order in CC Docket Nos. 96-149, 98-141, 01-337 

I concur in this Order on the belief that the complete prohibition against sharing of 
operating, installation, and maintenance (OI$M) services is not necessary b w d  on this 
record, while retention of the joint ownership prohibition is. 

Through section 272, Congress r e q d  a separate affiliate and imposed structural 
and transactional requirements between a Bell operating company (BOC) and its long 
distance affiliate, requiring such separation for a minimum of three years. Congress did 
not, however, explicitly specify how the afEliate was to ‘‘operate independently” from the 
BOC. The Commission adopted the particular rules at issue here to give meaning to the 
“operate independently” statutory directive. 

The Wing of structural protections is not a trivial matter. In this case, 
nevertheless, 1 am persuaded by this record that the complete prohibition on sharing of 
OIBrM services is no longer necessary. A complete ban on such sharing is not statutody 
mandated, and the record suggests that concerns against cost misallocation and 
discrimination in both price and perfommce can be addressed effectively in other ways. 

Without question, the sharing of OI&M services between a BOC and its section 
272 affiliate WiIl result in measurable effciencies. A complete OIBZM restriction imposes 
costs and denies the economies of scale and scope inherent in the integration of some 
services. Allowing OI&M sharing will enable the BOCs to make better use of their 
dedicated and experienced workforccs. On an integrated basis, the BOC local exchange 
companies’ many office and field technicians could perform the same work more 
efficiently. 

It is Critical, however, that revising our rules to permit OIBLM sharing not sacrifice 
the important goals of preventing improper cost allocation and discrimination, both in 
price and performance, by a BOC and its section 272 affiliate. I place heavy reiimce on 
the BOO’ full compliance with the other statutory and regulatory safeguards, including 
the nondiscrimination provisions, the biennial audit and other public disclosure 
requirements, separate governance and arm’s length dealings, and accounthg protections. 
Full compliance with these other safeguards will go a long way toward protecting 
competitors and the public. 

I would have liked to have seen more analytical depth to this item, however. For 
example, we could have examined more specifically the services at issue to understand 
their operational impact or whether to draw any distinction between back office personnel 



and systems, as the sharing of systems may cause greater concern. We also have more 
direct experience with the section 272(d) audits and underlying performance data than 
what is reflected in the item. 1 would have liked for that audit experience to have shed 
further light on the sufficiency of the other protections. lia addition, I would have 
examined the relationship between special access perfonmince measures and the issues 
implicated in this item. The Commission opened a proceeding on special access 
performance measurements more than two years ago, and I would have considered that in 
tandem with today’s action. 

These concerns, however, do not lead me to disagree with the sharing of OI&M 
senices and the benefit of better workforce utilization. Rather, I concur insofar as I 
would have examined in greater depth the services at issue and assured that any potential 
gaps in safeguards were fully addressed through protections such as special access 
performance measurements. 
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